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MH. PEACIIY'S AKGUMEJfT. 



Statement of the Documentarj- Evidence of Title. 

May it please the Coart : 

I think it best to premise ray argument, by reading the docu- 
ments on which the claimant relies aa evidence of his title; I 
shall therefore begin with a statement of the Documentary 
Evidence of Title. 

In this statement I shall give the translations only. The 
originals can be easily referred to. 

The documents of title on whioli we rely, are the following : 

First. Castillero's First Eegistry. 

" Senor Alcalde of First Nomination : 

Andres Castillero, Captain of permanent cavalry, and at pres- 
ent resident of this Department, before your notorious justifica- 
tion, makes representation : that having discovered a vein of 
silver, with a ley of gold, on the land of the rancho pertaining 
to Jos^ Reyra Berreyesa, retired sergeant of the preaidial com- 
pany of San Francisco, and wishing to work it in company, I 
request that in conformity with the ordinance on mining, you 
will be pleased to fix up notices, inpublicplacesof the jurisdic- 
tion, in order to make sure of ray right when the time of the 
juridical possession may arrive, according to the laws on the 
matter. I pray you to provide in conformity, in which I will 
receive favor and justice ; admitting this ou common paper, 
there being none of the corresponding stamp. 

Paeblo of San Jos^ Guadalupe, Kovember twenty-seeondj 
eighteen hundred and forty-five. 

Ahdees CAsriLLEiio." 
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The original of this communication was retained in tlie Al- 
calde's office of San Jos^, until it was transferred to Mayor's 
office at that place in 1850, whence it waa taken in January, 
1851, and filed in the Eecorder's office of Santa Clara County^ 
where it now existe. 

Second. Castilleeo's Amended Eegistbt. 

" SeHor Alcalde of First Nomination : 

I, Andres Castillero, permanent captain of cavalry, before 
your well known justification, appear and say: that on opening 
the mine which I previously denounced in this Court, I have 
taken out, besides silver with a ley of gold, liquid quicksilver, 
in the presence of several bystanders, whom I may summon on 
the proper occasion. And, considering it necessary for the 
security of my right so to do, I have to request of you, that 
uniting this representation to the denouncement, it may be 
placed on file, it not going on stamped paper because there is 
none. I pray you to take measures to this effect, in which I 
will receive favor and grace. 

Santa Clara, December 3, 1815. 

Andres Castillero." 

The history of the custody of this document is the same as 
that of the foregoing. 

Third. The Act of Juridical Possession. 

" There being no deputation on mining in the Department of 
California, and this being the only time since the settlement of 
Upper Oalifomia, that a mine has been worked in conformity 
Tvith the laws, and there being no 'Juez do Letras,' (profes- 
sional Judge) in the second district, I, the Alcalde of First 
Nomination, citizen Antonio Maria Pico, accompanied by two 
assisting witnesses, have resolved to act in virtue of my office, 
for want of a Notary Public, there being none, for the purpose 
of giving juridical possession of the mine known by the name 
of Santa Clara, in this jurisdiction, situated on the rancho of the 
Tetired sergeant, Jos^ Eeyes Berreyesa, the time having expired 
which ia designated in the ordinance of mining, for citizen Don 
Andres Castillero to show his right, and also for others to allege 
a better right, between the time of denouncement and this date, 
and the mine being found with abundance of metals discovered, 
the shaft made according to the rules of art, and the working 
of the mine producing a large quantity of liquid quicksilver, as 
shown by the specimens which this court has ; and as the laws 
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now in force so strongly recommend the protection of an article 
so necessary for the anialgamatioD of gold and silver in thelie- 
public ; I have granted three thousand varas of land in all direc- 
tions, subject to what the General Ordinance of Mines may 
direct, it being worked in company ; to which I certify, the 
■witnesses signing with me; this actof possession beingattached 
to the rest of the expediente, deposited in the archives under 
my charge ; this not going on stamped paper, because there is 
none, as prescribed by law. 
Juzgado of San Jos^ Guadalupe, December — , 1845. 

(Signed) Antonio Maria Pico. 
Assisting witnesses : 

Antonio Sunol, 

Jos^ Noriega." 

This record of juridical possession is the original preserved 
by the Alcalde in the archives of his Court. This original, 
like Caslillero's two representations, was retained in the ar- 
chives of the Juzgado at San Jos^ ; and when the old Alcalde 
system was replaced in 1850 hy the municipal authorities of 
the city of San Jos^, it passed into the Mayor's office, whence 
in January, 1851, it was taken to the office of the County Re- 
corder of Santa Clara Connty and filed, where it has remained 
to the present time. 

Fourth. The Ordinances of 1783 provide that the written 
statement of the discoverer having been noted in snbstanea 
in the Book of Registry shall be returned to the discoverer 
for his security, and that there shall also be given him as hts 
corfesponding title, a certified copy {copia autorizada) of all 
the proceedings connected with the giving of possession. 

Castillero's written statements, or representations in registry, 
were not returned to him, but remained in the oiHce of the 
Alcalde. He received however certified copies of them on the 
13th January, 1846, signed by Pedro Chavoya, Alcalde, and 
by Jos^ Suflol and Pedro Sainsevain, attesting witnesses. 

The copia autorizada of the record of juridical possession was 
delivered to Castillero. It is an exact copy of the original 
record, with the exception that in the original the date of the 
act of possession is December — , 1845, while in the copia au- 
torkada it is December 30, 1845. 

The two certified copies of Castillero's written statement in 
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■y, just mentioned, and the cojiia autarimda of the record 
of juridical possession are in evidence. 

Fifth. While Oastillero was yet in California, he addressed 
two letters, dated respectively, Mission of Santa Clara, 19th and 
22d February, 1846, to J. J. de Herrera, former President of 
Mexico, and also a letter written from the same place on the 
19th of the same month to Don Tomas Ramon del Moral. 

These letters, together with specimens of cinnabar and of 
other ores from several parts of the State, were sent to Mex- 
ico by the hands of the sergeant, Lazaro Pifla, who sailed from 
Monterey for Mazatlan, on the 7th March, 1846, in the brig 
Hannah, 

SeSor Herrera, it appears, furnished SeHor Moral with ex- 
iraats from Castillero'a two letters to him, in a note from the 
former to the latter, dated Mexico, 13th April, 1846, 

A copy of the foregoing note, and also a copy of Oastillero's 
above mentioned letter to SeSor Moral, and also some speci- 
mens of the cinnabar and coal which Oastillero had sent by 
PiSa, were sent to the Junta de Fomento y Adminiatrativa de 
Mineria, by SeKor Moral, somewhere about the middle of 
April, 1846. 

Copies of the documents thus furnished the Junta by SeSor 
Moral, are in evidence. They are as follows : 

Sefior Don Andres Oastillero, commissioned last year by the 
Supreme Government to pass to California on an object of pub- 
lic service, tells me, in letters written from the Mission of Santa 
Clara, on the nineteenth and twenty-second of February of this 
year, that which follows : 

" At the distance of five leagues from this Mission, to the 
west, I have discovered and denounced a very abundant mine 
of quicksilver, and to confirm my truth, I send you some ores 
of those which have been taken from the top of the vein ; a 
little quicksilver also goes, which we have t!dien out with the 
greatest facility. The SeHor Director of the College of Mining, 
Don Bamon del Moral, will receive much pleasure in seeing 
equalled the ores of Almaden. From the width of the vein, 
and the abundance of metals taken out, within one year, with 
the protection of the Supreme Government, the Kepubhc will 
not need quicksilver from foreign parts. I send you some trifles 
made by the Indians of the northwest, and products of this 
country. Coal is very abundant, and is found on the coasts of 
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the Bay of San Francisco, so that the steamers, sending out 
their small boats, may load all that they require : this discovery 
was made by Colonel Don Juan Bautista Alvarado ; the rock 
crystal is a very large hill." 

Copy. Mexico, April 13, 1846. 

J. J. De Heesera. 



Mission of Sakta Claka, ) 
February 19, 1846. f 

My Esteemed Friend and Appreciated Sir : 

You know how devoted I am to the branch of mining, and 
intent uponflndingamiue of quicksilver. I have discovered a 
most abundant deposit. With this 1 send to His Excellency, 
the President, some ores of cinnabar, and a little quicksilver. 
We are forming a furnace, and have assayed said metal in a 
musket barrel, the touch hole stopped with clay, and the muz- 
zle put in water ; in this manner it has given us thirty per cent. 
I would esteem it a favor if you would take the trouble, for the 
sake of the public good, to cause this metal to be assayed, as 
this operation depends upon your work. May you and all the 
family retain good health ; and, as much as you please, com- 
mand your 

Obedient servant, &c., &e., 

Andres Castillero. 

Sixth. The Junta de Fomento, on the 2l3t April, 1846, sent 
the said specimens to the Director of the College of Mining for 
assay ; they also sent him copies of Gastillcro's letters to Her- 
rera and Moral, and addressed to him the following letter : 

Mining Junta and I 
Administration of Mining, f 
Apiil 23, I8i6. Excellent Sir:— Seflor Bon Tomas Ramon 
Tmnsmit to the ^^ j£ j having presented to the Junta some 
Junta Faoultfttt™ " "^ p ■ ° V i- ^i nr- ■ e t< . 

of the College, with Specimens 01 cinnabar irom the Mission ot faanta 
preference, Clara, in Californias, which Senor Don Andrea 

ToENBL. Cagtillero sends him, together with the annexed 
copies, with the object of inciting the Supreme Government 
that it may be pleased to aid so important aa enterprise, has 
the honor of transmitting to your Excellency said specimens, 
with the view that the proper assay of the cinnabar should be 
made in the laboratory of that College, letting the Junta know, 
without delay, the result. 
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And -with this motive the Junta has the honor to repeat to 
your Excellency the proteatationa of its consideration and 
esteem. 

God and Liberty. Mexico, April 21st, 1846. 

TlNCENTE Seguea, President. 
The Secretary being occupied, 

YsiDRO R. GoNDRA, First Clerk, 



Seventh. In reply to the foregoing communication, General 
Tornel, Director of the College of Mining, on the 29th April, 
1846, addressed to the Junta de Fomento the following : 

LlEECTION OF THE NATIONAL \ 

College of Mining. j 

Eecebed the 3d Don Tomas EamoD del Moral, President of 
^j of this pteseftt j^Q j„^^a_ Qf Enconragement of the National 

*^' T. Seqdba- College of Mining, in an official communication 
of the 24th ultimo, says to me as follows : 

Maj 4th, 1346. " Excellent Sir :— The Junta Eaeultativa 

.Jf ' ^' ^^ *J?^^ having examined the documents which your 
OTnmentj''mMilf4t- Excellency referred to on the 21st of the pres- 
ing that the com- ent month, relative to a deposit of cinnabar dis- 
nuanicatioo was covered in California by SeBor Don Andres 
^«c9.ved 763- castillero, and another of coal in the Bay of 
San Francisco, has the honor to inform your 
Excellency that the specimens sent by said Gastillero, were de- 
posited, some in tbe Mineralogical Cabinet, and others assayed 
by the Professor of Chemistry, Don Manuel Herrera. The 
assay gave a ley of thirty-flve and a half per cent., a mixture 
of the different specimens having been talicn to make the assay, 
for there are some so rich that they are pure cinnabar. The 
Junta believes that Senor Gastillero has, by such an important 
discovery, made himself deserving of the efficacious protection 
of the Supreme Government, and of the Junta for the Encour- 
agement of Mining, and is persuaded that your Excellency will 



interpose all your infiuence to the effect that this individual 
may receive a proof tbat the Supreme Government knows how 
to distinguish and reward tliose citizens who contribute to the 
prosperity of the country. And with this motive I repeat to 
your Excellency the considerations of my esteem and respect. 

And I have the honor to transmit it to your honors as the 
result of your despatch on the matter. 
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God and liberty, Mexico, April 29, 1846. 

Jose Mahia Tornel." 

To the President and Members of the 1 
Junta for the Encoiiragemont of Mm- s 
ing, of the National College of Miniog. ) 

Mghih. Having thus acquired the necessary information on. 
the subject, the Junta de Fomento in discharge of one of the 
principal duties imposed on them by law, addressed to the Su- 
preme Executive, through the Ministry of Justice, the following 
communication, on the 5th May, 1846. 

Junta fob the Encoueagement and ) 

ADmNISTHATION OF MINING. j 

No. 573. Most Excellent Sir :— Professor Don Tomas 

iZZ^T^il ^a^^o^ 'iel MoraJ having presented to this Junta 
posit of eionabar, some specimens of cinnabar from the Mission of 
made in the Presi- Santa Clara, in Lower California, which Don 
^°lower*cS- -^'I'^^'es Castillero sent him, together with the 
uia, the assays of annexed copics, with the object of inciting the 
wWciiliaye yielded Supreme Government, that it may be pleased to 
ihe highest ley ^^j g^ important an enterprise, said specimens 
known, and with . "^^ j- . i . . i,- t;> ii ii, 

this motive com- ^^re immediately sent to his iixceliency, the 
TOunicates the le- Director of the CoUeffe, that the proper assays 
suit of the quantity might be made. His Excellency, in an oificial 
tested uniii^ ^o commnnication of the 29th of last month, 
end of March, in received yesterday, says that which follows : 
Guadaloazar. ' Senor Don Tomas del Moral, President of the 

May 9tii, 1846 J"!^!^ Facultativa of the National College of 
Soted with satis- Mining, in an oflcial communicaticn of the 24th 
faction the disooTs- nit, says to me as follows: 'Most Excellent 
SC'^ai«a'?'*°o1' Sir— The Janta Facnltativa having examined 
Senor CasfflleroUie the documents whioh your Excellency referred 
kind of resources to it on the 21at of the present month, relative 
^\?^"i'^t ,, to a deposit of cinnabar discovered in California 



"".^4-ivjt given oi V 
the quicksilver ei- of coal on the Bay of San Francisco, has the 
tractad by the mi- honor to inform your Excellency that the speci- 
neva of Guadaica- ^^^^ ^^^^ ^^ ^^^^ Seflor CastiUero, were depos- 
ited, some in the Mineralogical Cabinet, and 
others assayed by the Professor of Chemistry, Don Manuel 
Herrera. The assay gave a ley o£ thirty-five and a half per 
cent., a mean of the difi'erent specimens having been taken to 
make the assay, for there are some so rich that they are pure 
cinnabar. The Junta believes that Seiior Castillero has, bj 
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such an important discovery, made himself deserving of the 
efficacious pro-teetion of the Supreme Government and of the 
Junta for the Encouragement of Mining, and is persuaded that 
your Excellency will interpese all your influence to the end 
that this individual may receive a proof that the Supreme Gov- 
ernment knows how to distinguish and reward those citizens 
who contribute to the prosperity of the country.' 

' And with this motive, I repeat to your Excellency the con- 
siderations of my esteem and respect. And I have the honor 
to transmit it to your Excellencies, as the result of your dispatch 
on the matter.' 

The Junta, on inclosing the foregoing communication to your 
Excellency, has the honor to inform you that it has already 
asked SeEor Castillero what kind of aid or protection he needs 
for the encouragement of his brilliant enterprise, congratulating 
the Supreme Government on a discovery, which, if it meets, 
from the beginning, with all the protection it deserves, may 
change completely the aspect of our mining, freeing it from the 
the neceseity in which it has been until now, of foreign quick- 
silver. With this motive, the Junta takes advantage of the 
opportunity to inform your Excellency that, as on the twenty- 
fourth of this month, the bounty terminates which the law 
granted, of five dollars premium on each hundred weight of 
quicksilver extracted from the mines of the nation, the miners 
of Guadalcaaar have proved that they have taken out one 
thousand five hundred and seventy-live quintals, from Decem- 
ber, eighteen hundred and forty -four, to the end of March last, 
which result exceeds the calculation, which, until now, has 
been made, that the product of this mineral was one hundred 
quintals per month. The Junta, on this occasion, reiterates to 
your Excellency the assurances of ils distinguished considera- 
tion and esteem. 

God and Liberty. Mexico, May 5, 1846. 

Vicente Segura, President. 
The Secretary being occupied, 

ysiDEO R. GoKDRA, Tirst Clerk. 

To His BioellBncj, tte MiniBter of Justice. 

Ninik. On the 9th May, 1846, the Minister of Justice, in 
reply to the foregoing communication, addressed the following 
to the Junta de Eomento: 
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Ministry of Justice 1 
AND Public iNsrHUcriON. ) 

Most Excellent Sir :~ By your Excellency's note of the 6th 
inst., and copies which you were pleased to transmit therewith, 
His Excellency, the President ad interim of the Eepnblic, learns 
with satisfaction that in the Mission of Santa Clara, of Upper 
California, Seflor Don Andres Oastillero has discovered a de- 
posit of cinnabar of excellent quality, according to the assays 
made in that College, and that said SeEor Castiliero has been 
asked by that Junta what kind of assistance he needs to encour- 
age bis brilliant enterprise. His Excellency is likewise inform- 
ed of that which the Junta reports relative to the quantity of 
quicksilver extracted from the mines of Guadalcaaar, the result 
of which has exceeded the calculations which were made. This 
is what I have the honor to say to your Excellency in answer, 
repeating to you with this opportunity the assurances of my 
consideration and esteem. 

God and Liberty. Mexico, May 9, 1846. 



Tenth, Oastillero having appeared before the Junta de Fo- 
mento, and given a verbal account of his discovery, as appears 
from their minutes; and having been requested to make a 
written statement as to what aid he required from the Govern- 
ment in the prosecution of his brilliant enterprise, handed in to 
the Junta on the 12th May, 1846, the following proposals : 

Stamp third. — Four Realea. — For the years eighteen hundred 
and forty -six and eighteen hundred and forty-seven. 

T, Andres Castiliero, resident and miner in the Department 
of Upper California, before your Excellency and your Honors, 
as I best may proceed, say : That, having discovered in the 
Mission of Santa Clara a mine of quicksilver, of leyes as rich, 
certainly, as were ever seen before, not only in the Republic, 
hut perhaps in all the world, as proved by the assays made by 
the order of the Junta Facultativa of the College of Mining, 
which, mixing together of all the specimens I brought, from the 
best to the worst, have given a result of thirty-iive and a half 
per cent., while there have been specimens of the best kind 
which must produce much greater lej/es, I see myself in a con- 
dition to satisfy my desires in favor of the progress of my coun- 
try, of benefiting exclusively Mexicans by the flattering and 
well founded hopes which such a discovery offers. In virtue 
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of this, I have denounced and taken poasession not only of said 
mine named Santa Glara,.but also of an extent of three thon- 
sand vara3 in all directions from said point. I have formed a 
company to work it. I have constructed the pit, and complied 
■with all the conditions prescribed by the ordinance ; the mine 
yielding ore, with the notable circumstance that the specimens 
which I brought and which have been assayed, have been 
taken out of the mouth. It would have been very easy for me 
to have given the necessary extension to the negotiation by 
accepting the repeated and advantageous offers which have 
been made to me by several foreign nouses in California ; but 
as the undertaking does not require that kind of assistance, 
which would result in advantage to foreigners, when it may be 
entirely national ; and I have not, for that reason, hesitated to 
apply to your Excellency and your Honors, to obtain the small 
and only resources which I need. These are reduced to a small 
advance of five thousand dollars in money, in consideration of 
the excessive scarcity of coin in that Department, and the quick 
remittance to it of retorts, cylinders, and other small distilling 
apparatus, as also iron flasks, for bottling np the quicksilver. 
I would have proposed a contract of partnership to the Junta, 
an " avio, " or some other agreement, if there had been time to 
be able to furnish the proofs and details which would be re- 
quired for said contracts ; but being under promise to the Su- 
preme Government to leave this capital within a few days, I 
find it necessary to restrict myself to that which appears to 
present no difiiculty, and which may open a way to our future 
agreements ; I am well persuaded that the Junta will accede 
to my request so far aa may be within its powers, and that it 
will send up to the Supreme Government with a recommenda- 
tion that which may require the decision of the latter. My 
propositions, then, are the following : 

Mrst. The Junta, in the act of approving the agreement, will 
give me a draft for five thousand dollars on some mercantile 
house in Mazatlan. 

Second. On ray part, I bind myself to place in said port, 
within six months after leaving it, fifl;y quintals of quicksilver, 
at the rate of one hundred dollars each, which I will send from 
the first taken out, with absolute preference over every other 
engagement. 

Third. The Junta will order that there be placed at my 
disposition, befoi'e leaving the capital, the eight iron retorts 
which it has in its oifice, and all the quicksilver flasks which 
can be found in the negotiation of Tasco, which are fit for use ; 
and lastly, it will deliver to Senor Don Tomas Eamon del 
Moral, my attorney, the sums to pay for the retorts, cylinders, 
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and other kinds of small apparatus wliicli may be ordcTcd to 
be made for the negotiation, to the amount of one thousand 
dollars. 

Fourth. I will receive the retorts of the Junta at cost price, 
and the flasks whicli I may select, at two dollars apiece, 
agreeably with their valuation. 

Mfih. The ascertained value of said retorts and flasks, and 
that of the sums which may be delivered to Seflor Moral, I will 
repay in the term of one year from this agreement, and also the 
premium on the draft on Mazatlan, in quicksilver, placed in 
said port at the price of one hundred dollars the quintal ; but 
if the Junta should wish to take one or more "acciones" in the 
mine, it shall be left as a part payment of the sum correspond- 
ing to one or more " harras." 

Sixth. While the company is being formed, during the period 
of one year, counted ft'om the date on which this agreement 
shall be approved, and the five thousand dollars spoken of in 
the first proposition being paid, I will give the preference to 
the Junta in the sale of the quicksilver placed in Mazatlan, at 
the rate of one hundred dollars the quintal. 

Seventh. The Junta shall represent to the Supreme Govern- 
ment the necessity of approving the possession which has been 
given me of the mine by the local authorities of Californif^, in 
me same terms as those which I now hold it, 

Mighth. It shall also represent the advantage of there being 
granted to me as a colonist, two square leagues upon the land 
of my mining po^ession, with the object of being able to use the 
wood for my burnings, 

NinGi,. For the compliance of this contract, I pledge the mine 
itself and all its appurtenances. 

The subscriber submits this request to the deliberation of the 
Junta, which, if accepted, may be made into a formal contract, 
and made legal iu the most proper manner. 

God and Liberty, Mexico, May 12th, 1846. 

Andres Castilleeo. 

Uhventh. Retaining in its office a copy of the foregoing pro- 
posals of Castillero's, the Junta de Fomento transmitted the 
original to the President of the Eepublic, inclosed in their 
communication of the 14th May, 1846, to the Minister of 
Justice, In this communication they urge the Government to 
accept the proposals. 
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Junta foe the Encoueagement and) 
Administration op Mining. j 

No. 6t5. Most Excellent Sir : — ^As tliis Junta had the 

Aooompanies honor to inform jour Excellency on the 5th 
mith retommenda- inst, in Number 573, Senor Don Andres Cas- 
lion the pefjtjon of tillero has directed to it a petition, the original 
fortto mS- ^^ ^^'"^^ ^^ ^^^ ^'^^ pleasure to transmit here- 
ment of the quick- with, regarding the assistance which he needa 
silver mme wh ch foj. the new discovery of the quicksilyer mine 
m &^ mZr^^ ^^ ^'^^ Mission of Santa Clara, in the Depart- 
Santa Clara m ment of Califomias. The Junta has no hesita- 
Upper CaliioTna tion in recommending said petition to your 
Ui 20 151b Excellency, for being persuaded of the great 
Gr'ilited 171 tJe importance of the enterprise, it considers it 
terms which are entitled to all the protection of the Supreme 
proposed s^d w Ui {government, and also the particular circum- 
l^the oorrBtpoai Stances of that department, and the just desire 
ii^ order iBsue to which his Excellency the President, has shown 
the MuBbr oi to pieserve the integrity of the national terri- 
^perTeafr.fof tory render it worthy of the greatest con- 
his office with tho sideration. The Junta is consequently of 
underBtanding that opinion that there should be immediately 
ImmXTe^dS'to furnished to SeBor Castillero the sum of five 
the petiUoa. thousand dollars, in the terms he proposes ; 

[Riibrio.] that it should be authorized to furnish him 

with the iron retorfe and flasks belonging to it, and the other 
thousand dollars, which can be employed in the construction 
of retorts, cylinders, and other small apparatus of distillation 
for said mine ; although the law authorizing the Junta to make 
loans for the encouragement of deposits of quicksilver, exacts 
a premium of five per cent, per annum on the capital loaned, it 
cannot be doubted that the proposal of Senor Castillero to pay 
the five thousand dollars with fifty quintals of q k 1 
placed in Mazatlan, at the disposition of the Junta, at h t 
of one hundred dollars each, and in the term of sis m ntl 
offers greater advantages to the fund than the said nte t 
The urgency shown by SeHor Castillero to undert k h s 
journey to that Department, and that which his so d ng n y 
contribute, under present circumstances, towards the preserva- 
tion of the national territory, is, in the opinion of the Junta, a 
sufficient motive to leave, until a more opportune occasion, the 
formation of a contract of partnei^hip, or of "avio" for the 
encouragement of said mine. It remains, then, to show to 
your Excellency that although the possession given to SeHor 
Castillero, by the local authorities of California, has not been 
in conformity with the ordinance, inasmuch as there have been 
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granted iim "perteneiicias" to the extent of three thousand 
varas, which are equivalent to fifteen "pertenenciaa," agreeably 
to the second article of tlie eighth title ; yet it is necessary to 
consider that he has in his favor the qualification of being dis- 
coverer of an absolutely new kill, in which there was no mine <ypen, 
and to such tHere is granted in the first article of the sixth title, 
three " pertenencias," either continmius or interrupted; and if he 
shall have discovered other veins, one {" pertenencia") in each of 
them. He has also in his favor the circumstance that he works 
it in company with others, to whom there is granted that with- 
out prejudice to the right which they may have by the title of 
discoverers, when they are such, they may denounce four new 
pertenencias, even though they are contiguoua, and in the same 
direction ; but that which is most worthy of consideration is 
that Oalifornias being a frontier department, and frequently 
threatened hj the emigrants from the United States of the 
North, and by the new colonists of Oregon, it seems proper to 
grant to the first mine discovered in a department so extensive, 
a greater number of "pertenencias," whicE view is corroborated 
by the reason found at the end of the eighth title, article Ist^ 
which says : " Considering that the limits established in the 
mines of these kingdoms, to which those of New Spain have, 
until now, been made to conform, are very contracted in pro- 
portion to the multitude, abundance and richness of the metallic 
veins which the goodness of the Creator has been pleased to 
grant to those regions, I order and command, that in mines 
which may hereafter be discovered in a new vein, or without 
neighbors, these measurements be observed. 2d. Along the 
thread, direction, or course of the vein, be it of gold, silver, or 
any other metal, I grant to every miner, without distinction of 
the discoverers, (who have their reward already assigned to 
them), two hundred Castilian varas, called ' varas de medir,' 
measured on a level." Lastly, in the first article, eleventh title, 
there are expressed these terms: "And because the capital of 
a single individual may not be sufiicient for great undertakings, 
while that of all the partners may he, I will and command that 
such companies be encouraged, promoted, and protected by all 
convenient measures, my Viceroy granting to those who may 
form such, every favor, aid, and exemption which can be 
granted them according to the judgment and discretion of the 
Eoyal Tribunal of Mines, and without detriment to the public, 
and my royal treasury." In reference to the ownership of two 
square leagues, which Seflor Castillero solicits as a colonist, 
upon the surface of his mining property, for the purpose of 
supplying himself with the firewood necessary for the reduction 
of ores (beneficlo), the Junta not having the necessary informa- 
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tion on the matter, of whicb tlie Supreme Government has 
abundance, his Excellency, the President, will decide as he 
may think proper. In this view the Junta, in sending up to 
your Excellency the petition of Sefior Castillero, has no hesita- 
tion in recommending it very efficaciously, on account of the 
vital importance of the undertaking, and its incredible influence 
upon the general good and prosperity of the Republic. The 
junta has me honor, on this occasion, to repeat to your Excel- 
lency the assurance of its distinguished esteem and consideration. 
God and Liberty. Mexico, May 14, 1846. 

Vicente Segusa, President. 



Fioelfih. The resolution of the Government on the matter pre- 
sented to it by the foregoing communication, and the proposals 
of Castillero which it inclosed, is expressed in four several 
writings : 

1. In the aciierdo, written on the margin of the letter from 
the Junta de Fomento, in these words; 

"May 20th, 1846. Granted in the terms which are proposed 
and with respect to the land let the correspouding order issue 
to the Minister of Relations, for the proper measures of hia 
office, with the understanding that the Supreme Government 
accedes to the petition." 

To this acuerdo is affixed the rubric of the Minister of Justice. 

2. This acuerdo is recorded in a book kept in the Ministry of 
Justice, where the substance of communications to the Ministry 
were noted, and a record made of the resolution of the Govern- 
ment on the matters to which they refer. 

8. The action of the Government on Castillero's proposals 
was communicated by the Minister of Justice to the Junta do 
Fomento on the 20th May, 1846, in the following terms : 

Ministry of Justice and ) 

Public Insteuction. j 

Most Bscellent Sir :— Having reported to His Excellency, 
the President ad interim of the Hepublic, your Excellency's 
note of the 14th inst., with which you were pleased to trans- 
mit, with a recommendation, the petition of Senor Don An- 
dres Castillero, for the encouragement of the CLuicksilver mine 
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whicli lie lias discovered in the Mission of Santa Clara, in 
Upper California : His Excellency haa been pleased to approve, 
in alt its parts, tlie agreement made with that iiidiviuual, in 
order to commence the working of said mine, and on this day 
the corresponding communication is made to the Minister of 
Exterior Eelations and Government, to issue the proper orders 
respecting that which is contained in the 8th proposition for 
the grant of lands in that Department, 

I repeat to your Excellency the assurance of my esteem. 

God and Liberty. Mexico, 20£h May, 1846. 

Eecerra. 

To His Eroellency, D. Vicbntb Seoum, ! 

President of the Junta for the Encouragement ol' Mining, j 

4. In the communication from Castillo Lanzas, Minister of 
Relations, to the Governor of the Department of Californias, 
which ia the two league grant set up by the claimant. 

Thirteenth. The communication from the Minister of Justice 
to the Minister of Eelations referred to in the foregoing, ia as 
follows : 

Ministry of JtrsTiCE akd 1 

Public Instruction. J 

May 23d, 1846. I this day say to His Excellency, Don 
wfemd to%n'ae "Vicente Segura, President of the Junta for the 
communicatjon. Encouragement of Mining, what follows : 

" Most Excellent Sir : — Having reported to His Excellency, 
the President ad interim, your Excellency's note of the 14th 
inst., with which you were pleased to transmit, with a recom- 
mendation, the petition of Senor Don Andres Castillero, for the 
encouragement of the quicksilver mine which he has discover- 
ed in the Mission of Santa Clara, in Upper California, His Ex- 
cellency has been pleased to approve, in all its parts, the agree- 
ment made with that indivianal, in order to commence the 
working of said mine, and on this day the corresponding com- 
munication has been made to the Minister of Exterior Eela- 
tions and Government, to issue the proper orders respecting 
that which is contained in the eighth proposition for the grant 
of lands ia that Department." 

And I have the honor to transcribe it to your Excellency to 
the end that, with respect to the petition of Sefior Castillero, to 
which His' Excellency, the President ad interim, haa thought 
proper to accede, that there be granted to him aa a colo- 
nist two square leagues upon the land of his mining posaes- 
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eion, your Excellency will be pleased to issue the orders cor- 
responding. 

I repeat to your Excellency the - assurances of my consider- 
ation and esteem. 

God and Liberty. Mexico, May 20, 1846. 

Beoerra. 



Ihurteenth, and last In obedience to the orders of the Presi- 
dent contained in the foregoing communication, Castillo y Lan- 
zas, Minister of Eelations, on the 23d May, 1846, addressed the 
following communication to the Governor of the Department 
of Caiifornias : 

MiNTSTRT OF ESTEEIOR EeLATIOKS, I 

Government and Police. [ 

Most Excellent Sir : — His Excellency, the Illustrious Minis- 
ter of Justice, in an official communication of the 20th inst., 
says to me that which I copy ; 

"Excellent Sir: — I to-day say to His Excellency, Don Vi- 
cente Segura, President of the Junta for the Encouragement of 
Mining, that which follows : 

' Most Excellent Sir: — Having reported to His Excellency, 
the President ad interim, the note of your Excellency of the 
14th instant, with which you were pleased to transmit, with a 
recommendation, the petition of Seuor Don Andres Caatillero, 
for the encouragement of the quicksilver mine which he has 
discovered in the Mission of Santa Clara, in Upper California ; 
His Excellency has been pleased to approve, in ^1 its parts, the 
agreement made with that person to commence the exploration 
of that mine, and on this date the corresponding coramunication 
is made to the Ministry of Exterior Relations and Government, 
that it may issue the proper orders relative to what ia contained 
in the eighth proposition, with respect to the granting of lauds 
in that Department.' 

" And I have the honor to inclose it to your Excellency, to 
the end that, with respect to the petition of SeSor Castillero, to 
which His Excellency, the President ad interim, has thought 
proper to accede, that aa a colonist there be granted to him two 
square leagues upon the land of his mining possession, your 
Excellency will be pleased to issue the orders corresponding. 

"I repeat to your Excellency, &c." 

"Wherefore I transcribe it to your Excellency, in order that, 
in conformity with what is prescribed by the laws and dispo- 
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sitions upon colonization, you may put Sefior Castillero in pos- 
session of the two square leagues which are mentioned. 
God and Liberty. Mexico, May 23, 1846. 

Castillo Lanzas. 



The foregoing decree was delivered to Castillero, and by him 
presented with his other proofs to the Board of Land Commis- 
sioners, in support of his claim to two square leagues, and to 
the mine. 
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Kature of the Claims and Division of tlie Subject. 

On fhe foregoing documents the claimant bases his title to 
three pieces of property : 

First. To the mine, consisting of seven pcrteneneias. 

Second. To an additional mining possession, six thousand 
varas sq^uare, whose sides lie north and south, and east and 
west, in the middle of the area whereof is the original mouth 
of the mine. 

Third. To two sc[uare leagues of land — by title in coloniza- 
tion — located in a square form over the mining possession ; 
its sides lying north and south and east and west, respectively, 
and in the middle of the area whereof is the original mouth 
of the mine. 

The mine and mining possession are claimed by virtue of the 
discovery and registry, by Castillero, in November and De- 
cember, 1845 ; and by the juridical possession of the mine, and 
the grant of three thousand varas in all directions from its 
mouth, given and made to Castillero by the Alcalde Pico, on 
the 30th December, 1845 ; and by the confirmation of all the 
said acts of the Alcalde, by the Supreme Government of Mex- 
ico, on the 20th May, 1846. 

The two square leagues in colonization are claimed by grant 
from the Supreme Government, evidence whereof is found in 
the marginal acuerdo^ or decree, written and signed by the Min- 
ister of Justice on the letter of the Junta de Fomento of the 
14th May, 1846 ; in the record of that acuerdo in the proper 
book ; in the communication from the Minister of Justice to 
the Junu de Fomento of the 20th May, 1846 ; in the commu- 
nication from the same Minister on the same day to the Minister 
of Relations ; and in the dispatch or decree of the Minister of 
Eelations of the 23d May, 1846, addressed to the Governor of 
the Department of Californias, setting forth that the President 
had granted said two square leagues to Castillero, and directing 
the Governor to put him in possession of them. 
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The United States dispute the genttinenesa of all these docu- 
ments, and contend that they are forged, fabricated, frandulent, 
simulated, antedated, unll, void and of no eifect. I use the 
Government's vocabulary. 

This charge affects equally the mining claims, and the colo- 
nization grant. 

To refute it, will involve a discussion of all the facts in tha 
case, as well those which concern the mining claims, as those 
which relate to the coloniaation grant. 

My argument on the facts will therefore embrace all the 
claims. 

The discussion of the law applicable to the facta of the case, 
requires a division of the subject in two parts: the first, re- 
lating to the Mining Claims; and the second, to the two- 
league grant. 



Part I.— The Mining 0l4im9, 

I shall treat this subject in the following order : 
In the first place, it will be necessary to consider whether 
this Court has jurisdiction, under the Act of 3d March, 1851, 
over a right or title to a mine derived from the Mexican 
Government in California, 

That point determined, I shall proceed to discuss the mining 
claims under two heads ; — TUlie Jlrst embracing the discovery 
and the registry by Oastillero ; and the juridical possession and 
mining grant by the Alcalde Pico ; and generally all that was 
done in the premises by the local authorities in California: the 
second, the acts of the Supreme G-ovemment, in confirming 
Castillero's mining claims. 

FlEST Head. — The legal effect of the discovery and registry hy 
Castillero, and of the Juridical possession and mining! grant 
by Alcalde Pico, 

Under this head I shall discuss : 

Sec. 1. The nature and legal effect of discovery and registry 
in conferring title. 
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Sec. 2. The regularity of Castlllcro's and the Alcalde's pro- 
ceedings in registry. 

Sec. 3. The jurisdiction of Alcalde Pico, in matters of 
registry. 

Second Head. — The effect of the acts of the Swpreme Government 
in confirming those of Hie Alcalde. 

Under this head I shall show, that by the Ordinances of 1783, 
and by the laws, decrees, nsage, and custom of the Mexican 
Government, two kinds of mining grants were authorized; 
ordinary, and extraordinary or special. 

Sec. 1. Ordinary grants, of the dimensions fixed by law. 
These were made by courts of general jurisdiction, or by spe- 
cial tribunals invested with thas power. 

See, 2. Extraordinary or special grants. These were made 
according to the special circumstances of each case, by the 
administrative branch of the Government, represented in New 
Spain by the Viceroy, and in Mexico by the Supreme Executive 
power. 

Pajit II.— The Two-League Colomization Grant. 

In discussing the validity of this grant, I shall consider it in 
these two points of view : 

Sec. 1. Whether the words of the grant arc apt to convey 
title. 

Sec, 2. "Whether the President of Mexico had authority to 
make such a grant, either by virtue of the Colonization Law 
of 1824, or by virtue of the extraordinary powei-s possessed by 
Paredes at the date of the grant. 

The extraordinary powers of President Paredes have an 
equal bearing oa the validity of his confirmation of the mining 
possession, as well as on that of the two-league grant. 

The whole of the discussion to which this forecast of my 
argument refera, will be directed to the mining and colonization 
grants, as perfect legal titles. 1 shall conclude by showing that 
they are entitled to confirmation even under the s 
that they are inchoate or equitable titles. 
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Pursoiiig this course of argument, I will now enter upon tl:e 
dry and laborious task of setting forth the evidence. In doing 
so, I shall flrst pass in review the leading facts, with as much 
legard to the sequence of dates, as a proper system of investi- 
gation will permit. 

I shall next give an analysis of the evidence, by referring to 
all that there is on each particular point. 

I shall then refer to the circumstances under which the evi- 
dence upon which the Government relies was introduced — how 
it came in by detachments, each to take the place of its routed 
predecessor, from a source where it was manufactured and sold, 
to suit the necessities of the case as they arose. 

I shall then set forth the untiring efforts of the elaimaut to 
have a full investigation of the facts of this case, made in the 
City of Mexico, where they occurred in the course of an im- 
portant public business transaction between Castillero and the 
Government. How these efforts failed before this Court, from 
its adjudged want of power to issue commissions to foreign 
countries to take the depositions of witnesses in cases arising 
under the Act of 3d March, 1851. How they failed before 
Congress through the interference of the Attorney General, 
How they failed with the President from the same cause. In 
one word, I shall show that while the Government was availing 
itself of the testimony which Henry Laurencel and James Eld- 
ridge brought up from time to time from James Alexander 
Forbes, and Robert Birnie and Benito Diaz, to establish their 
own claim by defeating ours, the Attorney General of the 
United States obstinately and successfully resisted all the efforts 
of the claimant to have a full and fair investigation of the facts. 

I shall further show that the topmost point of dignity his 
reasons for such conduct attain, is nothing higher than ingeni- 
ous subterfuge — while the great mass of the libelous scrib- 
blings by which he seeks to justify himself, are as devoid of 
decency as they are of re^ison and truth. 

This is harsh language. Uafortnnately for the honor of our 
country, it is too true. Many a gauntlet in the last two years 
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has the Attorney General flnng at our feet with taunts and 
insults. Now that we have found a proper field, joyfully do 
we accept the gage. 

Any person familiar with the conduct of this case, and with 
the principles of construction that have been applied to the 
evidence, will be struck by the remarkable feet, that the claim- 
ant has been required, not only to prove positively that his 
title papers are genuine, but to rebut by evidence every extrav- 
agant hypothesis and wild conceit suggested by counsel who 
support the negative. 

Talking of those who denied the truth of Christianity, Dr. 
Johnson said: "It is always easy to be on the negative side. 
If a man were now to deny that there is salt upon the table, 
you could not reduce him to an absurdity. Come, let us try 
this a little further : I deny that Canada is taken, and I can 
support my denial by pretty good arguments. The French 
are a much more numerous people than we ; and it is not likely 
they would allow us to take it. ' But the Ministry have assured 
us, in all the formality of the Gazette, that it is taken.' Very 
true. But the Ministry have put us to an enormous expense 
by the war in America, and it is their interest to persuade us 
that we bave got something for our money. ' But the fact is 
confirmed by thousands of men who were at the taking of it.' 
Ay, but these men have still more interest in deceiving us. 
They don't want that you should think the J'rench have beat 
them, but that they have beat the French. Now suppose you 
should go over and find that it really is taken, that would only 
satisfy yourself; for when you come home we will not believe 
you. We will say, you have been bribed. Yet, sir, notwith- 
standing all these plausible objections, we have no doubt that 
Canada is really ours." 1 Boswell's Johnson, 335; Boston 
edition, 1807. 

The imaginary controversialist whom Dr. Johnson summoned 
to the dinner table, has his counterpart in the person of the 
Government's special counsel in this case. 

This must be my excuse for whatever in my argument on 
the facts may appear too elaborate or minute. 
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PART FIRST. 

Feom the Discovery of the Mine, in November, 1845, 

UNTIL IT CAME INTO THE POSSE8SIOS OF JaMES ALEX- 
ANDER Forbes, about September, 1846. 

I. In the montli of October, 1845, Andres Castillero, in 
company with General Castro, started from Monterey to visit 
General M. G. Vallejo, Commandant of the Frontiers of the 
North, who resided at Sonoma^ and also Captain Sutter, at hia 
establishment of New Helvetia. In company with them were 
several of their countrymen. They traveled with an escort of 
fifteen or twenty soldiers. Castro was Oommandant-General of 
California : Castillero was Captain of permanent cavalry in the 
Mexican army, and a Commissioner from the Central Govern- 
ment to the Department of California, charged with public 
business. 

Their common purpose in visiting General Yallejo was to 
concert measures for the defense of California. CajtiUero had 
the further object of endeavoring to purchase from Oapt. Sut- 
ter his Fort, and the entire establishment of New Helvetia, for 
the Mexican Government. 

Their road lay through San Jos^, Santa Clara, Yerba Buena, 
Sonoma, to Sutter's Fort. While traveling from Monterey to 
Santa Clara, Castillero, who had some Icnowledge of chemistry 
and mineralogy, delayed his party by looking for minerals in 
the hills on either side the road. "When they came near Santa 
Clara, Gen. Castro, who was a native of California, remember- 
ing to have heard from his childhood of a mineral deposit near 
by, the nature of which had remained unknown, told Castillero 
of it, and suggested that he might visit the spot then, or wait 
until their return from Sutter's Fort. Castillero preferred to 
examine the mineral forthwith. 

"In consequence of this," says Castro [Transcript, 2613], 
"immediately on our arrival at Santa Clara, Castillero took a 
little cart and went to the mine (which had been called Cha- 
boya's mine). He got out some minerals and made an assay. 
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He found a little gold and silver, and a very small quantity of 
quicksilver ; but be considered this latter of no importance, 
there was so little of it. We then continued our journey to 
Sonoma and Sutter's Fort, as I have stated," 

"In the early days of Novemher, 1845," this party, says 
General Yallejo {Transcript, 2597], reached Sonoma. " Cas- 
tillero's husiness with me was political and military. He was 
there on his way to Sutter's Fort, whither he went accompa- 
nied by Gen, Castro, Col. Prudon, Mr. Leese, and the ofiicers 
of whom I have spoken. His object in going to Sutter's Fort 
was to purchase the establishment of Sutter's Fort for the 
Mesican Government. While be was in Sonoma on that 
occasion, he stood godfather for my son Uladislao, who was 
baptized on the 6th November, 1845. I have with me a cer- 
tificate of his baptism, which is signed by the priest, and also 
by General Castro and Victor Prudon, as witnesses. This cer- 
tificate is dated 7th November, 1845. 

" Mr, John Bidwell, who in the year 1845 was Capt, Sutter's 
secretary and book-keeper, kept a journal, in which were noted 
the principal arrivals and departures, and other matters of 
interest occurring at the Fort, The entry for tlie Hth Novem- 
ber is as follows : " Tuesday, 11th November, 1845, Arrived, 
Jos^ Castro, Prudon, Leese, and Mexican Commissioner (mean- 
ing Castillero), with an escort of about fifteen men. Fired a 
salute of seven cannon." — HVanscript, 2642. 

Mr, Jacob P, Leese joined the party at Sonoma, and accom- 
panied them to Sutter's Fort as interpreter. In his deposition, 
[^Franscript, 1103], he says : "I left Sonoma with them to visit 
Sutter's establishment, which was called New Helvetia. Mr. Cas- 
tillero informed me that the Mexican Government, having be- 
come jealous of Sutter's establishment on the frontier, had direct- 
ed him, Castillero, to endeavor to purchase out Sutter's estab- 
lishment for the Mexican Government. The object of Gen. Cas- 
tro, on this visit, was to induce the foreigners to come down 
nearer the settlement, offering them lands if they would do so. 
I acted as interpreter between Captain Sutter, General Castro, 
and Castillero. The negotiations failed, because Castillero in- 
sisted, as a condition of the purchase by the Mexican Govern- 
ment, that Captain Sutter should leave the country, to which 
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be would not consent, tlioiigli ho was willing to sell. Another 
difRcnlty in the way was, that Caatillero offered to pay in drafts 
on Mazafclan and Mexico, having no cash, while Sutter insisted 
on receiving the price in cash, I understood from CastlUero 
that the Mexican Government was desirous of breaking up 
Sutter's establishment in the north, on account of its consisting 
almost entirely of foreigners. * * We bad only one iuterview 
with Sutter, and that was on the evening of our arrival. On 
the nest morning, after General Castro had made a speech to 
the foreigners, explaining the object of his visit, as I have 
stated it, he and Castiilero left the Fort on their return to Santa 
Clara, by way of the Cosumnes Eiver. I remained at the Fort 
all that day, and left the nest morning for Sonoma by the 
route we had taken to the Fort." 

The departure of Castro and bis party from Sutter's Fort on 
Wednesday, 12th November, 1845, is noted in Bidwell's jour- 
nal. See bis Depo. ans. 6, 2Vans. 2642. 

"On our return to Santa Clara," saya General Castro, "Cas- 
tiilero made further assays (of the mineral). He remained at 
Santa Clara, and I went on to Monterey. It was then that 
Castiilero discovered the large quantities of quicksilver. He 
denounced the mine as a quicksilver mine, and established a 
company to work it, of which I was a member, having four 
shares in the mmQ.—Bepo. ans. 7, li-am. 2612. 

It would appear from the articles of partnership, which are 
dated 2d November, 1845, that the company was formed be- 
fore Castiilero and his party left Santa Clara for Sonoma and 
Sutter's Fort. By these articles of partnership Castiilero re- 
serving one half the mine for himself, distributed the other 
half equally between the following persons : first, General Cas- 
tro ; second, the Kobles brothers ; and third, Padre Eeal.— 
T)-ans. 314, 799. 

II. Some days after Castillero's return to Santa Clara, to 
wit, on the 22d November, 1845, be represented bis discovery 
to the Alcalde Antonio Maria Pico, and, describing the mine 
as containing silver with a ley of gold, prayed that possession 
of it might be delivered to him, — Trans. 312, 795. 

A few days after Mr. Lccse returned from Sutter's Fort to 
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Sonoma, wliicli must liave been on tlie 14tli or 15th of Novem- 
ber, 1845, lie went on business to the neighborhood of the 
Pueblo of San Jos^, from which the Mission of Santa Clara is 
only three miles distant. "About the latter part of November 
or first of December, 1845," to let Mr. Leese relate the history 
in his own words : " I went into the Mission of Santa Clara to 
dine with Padre Eeal of the Mission, Mr. Caatillero was there. 
Oar general conversation through dinner was about this mine, 
and of the experiments which Castillero had been trying to find 
out what the mineral was. He made a remark, and said he 
thought he knew what it was ; if it was what he supposed it 
was he had made his fortune, "We were anxious to know what 
it was. He got up from the table and ordered a servant to 
pulverize a portion of this ore. After it was pulverized, he or- 
dered the servant to bring in a hollow tile full of lighted coals. 
He took some of the powdered ore and threw it on the coals. 
After it got perfectly hot he took a tumbler of water and 
sprinkled it on the coals with his fingers. He then emptied 
the tumbler and put it over the coals upside down ; then took 
the tumbler off and went to the light to look at it ; then made 
the remark that it was what he supposed it was — quicksilver. 
He showed all who were there the tumbler, aud found that it 
was frosted with minute globules of the metal, which Castillero 
collected with his finger, and said it was quicksilver. He then 
said, to-morrow he would test it thoroughly and find out what 
it was worth. He considered it very rich, on account of the 
weight of the ore ; and if it proved as rich as the quicksilver 
mines in Spain, that the Mexican Government had offered to 
any one for the discovery of such a mine, in the llepublic of 
Mexico, one hundred thousand dollars."— J5-a«s. 1102. 

This discovery Castillero immediately communicated to hia 
compadre, Gen. Vallejo, in a letter dated Santa Clara, December 
2, 1845, in which he says : " While awaiting the time for my 
departure for the interior of the Eepublic, I have employed 
myself aa a miner at a place five leagues from here, on the 
lands of the retired sergeant Don Jos^ Reyes Eerreyesa, and 
with good prospects, having extracted from one same vein 
quicksilver, silver and gold in surpassing quantities ; and I be- 
lieve that five or six mmes of the same kind will be discovered. 
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I send you three assays ; the largest of an ounce of ore, the 
eecond of three-quarters, and the smalleat of half an ounee of 
ore, all picked." — Vall^o's Bepo. am. 5, and MckiHt No. 1. 
Trans. 2597, 2603. 

As soon as this discovery of the remarkable richnesg of the 
ore in quicksilver was made, to wit, on the 3d of December, 
1845, Castillero made the fact known to the Alcalde in a writ- 
ten communication of that date, and requested that this second 
1 might be added to the first.— IVajw. 312, 795. 
i two representations of the 22d of November and 3d 
of December, 1845, constitute what is known in the Spanish 
and Mexican laws as the Registry of the Mine, which is the 
fundamental title of the mine. 

On the 10th of December, 1845, Castillero addressed a letter 
to Governor Pio Pico, informing him of the discovery and de- 
nouncement of the mine, and sent him at the aame time sam- 
ples of the quicksilver. This original letter, and these sam- 
ples, were sent by the Governor to the Minister of Relations of 
Mexico, through the hands of Mr. Covarrubias. — Ti-ans. 1805, 
2606, 2232. 

On the 15th December, 1845, Castillero addressed another 
letter to the Governor, conveying the same information. The 
original letter is in the Government archives. — TVans. 2552. 

On the 21st December, 1845, Castillero, in a letter of that 
date to General Vallejo, informs him that " from twenty arrohas 
of ore we have extracted thirty pounds of quicksilver ; and I 
estimate the yield is one quintal (100 pounds) per day." — Trans. 
2598, 2604. 

On the 30th December, 1845, Manuel Castro, Prefect of the 
Second District, advises ibe Governor of Castillero's discovery, 
and that he is working the mine. Castro's original letter is in 
the archives, and, also, a copy of the Governor's reply. — iVans. 
2546, 2582. 

III. Immediately after the discovery and registry of the 
mine, Castillero proceeded to open the vein, and employed a 
superintendent and laborers to dig the pit — called the pozo de 
_pcisesibra— preparatory to the act of the Alcalde in giving pos- 
session. For this purpose he employed Mr. William G. Chard, 
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a native of Columbia Cotratj, New York, and at tiis day one 
of the worthiest and most prosperous citizens of California. 

Mr. Chard says : " I was employed in and about the mine i.n 
1845. I was employed first by Mr. Castillero and the priest 
Don Jos^ Maria Real, I went up there to open the mine. I 
forget exactly what time of the year it was ; I hardly know 
whether it was in November or December, 1845 ; I think it 
was in one of those two months." — Trans. 1069. 

" First, Mr. Castillero employed me ; after him. Padre "Real ; 
and after him, James Alexander Forbes." \Oross-examination, 
JVajfc!, 1071]. "We had a shanty-house built of brush (while 
living in the mountains) ; it was the wet season before we got 
away from there, and I believe it rained some before I went 
there." \J)irect exam, res., Trans. 1079]. When living on the 
hill he " (Castillero) was coming and going. The longest time 
he staid there at one time was six or eight days." — Direct exam, 
res., Trans. 1083. 

Whilst Mr, Chard was living up at the mine, and before he 
went down to the creek where the reducing establishment was 
built, quicksilver was extracted in gun-barrels. " We formed 
a little furnace in the bank, and charged the gun-barrels with 
ore and put them over the furnace, stopped the touch-hole, the 
muzzle dipped into a pan or bucket, or something else — there 
were three or four gun-barrels — made a fire under and over 
the gun-barrels. I think we were working with the gan-barrels 
at the time they gave possession. I think we continued work- 
ing with the gun-barrels after the possession for a little, but not 
much. It was a slow process — could not use the gun-barrels 
after they would get corroded' — ^would get from one-half to one 
ounce of quicksilver out of each barrel. I think that was all 
we got out (prior to the possession), except a little gotten out 
at the Mission in the same way. Got the ore out of the cave. 
Don't recollect from what part of the cave. The Indians got it 
out. The cave was red with it. I directed the Indians in tak- 
ing out the ore when Castillero was not there. He stopped 
there when I first went up there." — Oross-exam. res. Trans. 1082. 

In answer to the question by the counsel for the Government, 
aa to the time when these experiments with the gun-barrel were 
made, whether before or after they came up to the mine to give 
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I, Mr. Chard says : " This was the first thing we did 
after we went up there, before the giving of possession of the 
mine," — Cross-exam. Trans. 1078. 

This witness also states that he remembers when the posses- 
sion of the mine was given ; that it must have been in Decem- 
ber, 1845, or January, 1846 — cannot positively state which. 
" Pico was there— his name is Antonio, I think. I forget 
whether he was Alcalde or not. SuEol was there, and Noriega. 
I know them all, but cannot think of their names. Berreyesa 
was there — the old man Berreyesa, who got killed in the time 
of the war, over in Sonoma. Do not remember the names of 
the others." Do you remember whether Jos^ Fernandez was 
there ? " Tes, he was— he used to live on the creek, on the road 
to Santa Giiuz."— Trans. 1069. 

Mr. Chard does not recollect to have seen Castillero on the 
ground at the time possession was given ; but this ia not sur- 
prising, for, as the witness says, Castillero was coraiog and 
going all the time he lived up at the mine, and on one visit 
Btaid there as much as six or eight days. After the lapse of 
thirteen years, it ia natural that a witness, whose memory is not 
very good, should remember only such persons present at the 
possession as he was not accustomed to see there frequently. 

On the 30th December, 1845, Alcalde Pico gave Castillero 
juridical possession of the mine, and also granted him 3000 
varas in all directions from the mouth of the mine. The assist- 
ing witnesses were Antonio Sunol and Jos^ Noriega. — See 
their depositions, Trans, 23, 2803; 25, 2718; also deposition 
of Jos^ Fernandez, who was present. — Trans. 699. 

Mr. Chard remained at the mine three or four weeks after the 
possession was given, and then removed down to the creek, 
where he built a log-house, a blacksmith-shop, and a furnace. 
Direct exam. res. Trans, 1080. 

Mr. Chard's account of his operations at the mine and haci- 
enda, or reducing establishment, must be interrupted at this 
place to make room for a relation of Col. Fremont's visit to the 
mine, on or about the 22d January, 1846. 

Col. Fremont, who was at that time a Captain in the Topo- 
graphical Engineers, conducted a survey under the orders of 
his Bureau, the immediate object of which was to ascertain the 
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moat direct route across the continent. With the report of thia 
sarvey our country and the whole scientific world is familiar. 
Col. Fremont's character places his teatimony beyond the 
reach of suspicion and calumny, I presume the Government's 
special counsel will make no assault on it — a position of rare 
immunity, and such as is enjoyed only by that of Eobert Bir- 
niel Benito Diaz 1 1 and James Alexander Forbes I ! 1 the Gov- 
ernment's favorite witnesses and sole reliance. Humbly beg- 
ging Col. Fremont's pardon for mentioning his name on the 
same day with those of these three worthies, I proceed to give, 
in his own words, the account of his visit to the mine. 

On or about the 10th day of December, 1845, we reached 
Sutter's Fort, I remained there about four days. On the 14tli 
of the same month I left the Fort and traveled to the head wa- 
ters of King's Eiver, with the object of meeting the main body 
of my party, which I had left at "Walker's Lake. Returning, I 
reached Sutter's Fort on the 15th January, 1846, I remained 
there foar days, and on the 19th left the Ernbarcadero (now 
Sacramento City) in Capt. Sutter's launch, accompanied by 
eight of my party, for Yerba Baena, now the City of San Fran- 
cisco, where we arrived in the course of a day or two. If my 
memory serves me, we reached San Francisco on the 20th. 
As the river was high at that time, we had the advantage of 
the current, and so made a quick passage, 

Capt. William A. Leidesdorff and Capt. William Hinckley 
were the principal acquaintances I made in Ycrba Bnena. I 
was there but a short time. I became quite well acquainted 
with Captains Leidesdorff and Hinckley. 

About that time I visited the Pueblo of San Jos^ with 
Oapt, Hinckley. I had arranged with Capt. Leidesdorff to go 
with him to Monterey, and having a day or two of leisure be- 
fore he could be ready, Capt, Hinckley offered to go with me 
to see the quicksilver mines near San Jos^, which Captains 
Leidesdorff and Hinckley had mentioned to me as an object of 
interest, and as having been recently discovered. I left Yerba 
Euena on or about the 21at January, 1846, at one o'clock, p,M.j 
in a whale-boat. We reached the Ernbarcadero, now Alviso, 
about day-break the next morning. There we procured horses 
and, passing through San Jos^, reached the mine on the same 
day. These dates are as nearly accurate as I can make them. 

I think no one went with me to the mine but Hinckley. 
We arrived there, I should think, about noon. At the mine 
Captain Hinckley introduced me to Mr. Castillero, the owner 
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of the mine, wbo showed me about — showed me the excavation 
from whence he had taken the ore— and gave me two or three 
specimeos of the ore, some of which I brought away. 

Before visiting the mine, Oapt. Leidesdorff and myaelf had 
had some conversation together with regard to purchasing the 
mine. When there, I spolie slightly with Oastillero on the 
subject, and Mr. Hinckley also said something to him at greater 
length, tending to the same end, but Castillero was not at all 
disposed to converse about selling. 

At this time, I think, Oastillero was engaged in building a 
house below in the valley, to be used for the occupation of him- 
self or workmen. He also went through the process, roughly, 
of extracting the quicksilver from the ore, by putting some ou 
red-hot iron and collecting the fumes in a cup. We remained 
there perhaps some two hours. 

Ques. 9. — As I presume about that time you were a stran- 
ger to the Spanish laws on the subject of mining, perhaps your 
curiosity was excited to learn something on that subject : you 
will please to state whether you received any informatioo as to 
the mode in which titles to mines were then acquired, and 
what, if any, steps had been taken by Oastillero in acquiring 
the ownership of his mine. 

A'ns. — I learned from Oastillero that he held the mine tinder 
a denouncement. I then, for the first time, became acquainted 
with the Spanish system of acquiring mines by denouncement. 
Whether I learned this in answer to questions propounded by 
me to Oastillero, or whether he volunteered the statement, I do 
not now remember. The impression distinctly and strongly 
remained upon my mind, as a piece of knowledge acquired at 
that time, and which I afterwards made use of in this State 
during my operations in 1849. 

The discovery of gold in the rock was first made in 1849, 
on my Mariposa tract ; it was considered that that discovery 
was the first of the kind in Oalifornia. In the uncertainty re- 
specting titles in California which then existed, I denounced the 
mine before Judge Geary in San Francisco ; before Alcalde 
May in San Jos^, and before the Alcalde in Stockton, whose 
name I do not remember. That vein is now known as the Old 
Mariposa, or Fremont vein, near the town of Mariposa, I 
made these denouncements entirely upon the information which 
I derived, at the time spoken of, from Oastillero. When I left 
Oalifornia, in 1847, the gold placers had not been discovered ; 
I heard of it as I was leaving the western frontier of the Uni- 
ted States, in 1848, to return to California, where I arrived in 
the spring of 18i9. 

Ques. 10. — When did yon return from the mine to Yerba 
Bueua ; how long did you remain, and where go to from there? 
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Ans. — I returned directly from the mine to Yerba Euena, 
wMch plaoel left about sundown of the 24th of January, 1846, 
in company with Capt. LeidesdorfF and Capt. Hinckley, — 
remained that night at Sanchez Ranch. In the morning Capt. 
Hinckley returned to Yerba Buena, and Capt. Leidesdorff and 
myself continued our journey to San Jos^, where we stopped 
for the night at Sufiol's house. The next night we spent with 
Mr. Gomez, in the Canada San Juan ; and the day following, 
the 27th, we reached Mr. Larkin's house, at Monterey. I there 
called on Gen. Castro, and the Prefect Manuel Castro. 

Ques. 11. — After yoar visit to the mine, did you converse 
with Capt. Leidesdorff respecting the purchase of the mine ? 

Ans. — I did. On the journey to Monterey I talked the sub- 
ject over with him, but the amount required was larger than 
my means. At that time the mine was exceptional to any 
other kind of property ; everything else — such as land, cattle, 
etc. — being very low, and of little exchangeable value ; while 
the mine was considered as something of immenpe value, com- 
pared with other property. Thirty thousand dollars, which 
was the sum for wliich Leidesdorff supposed the mine might 
be purchased, was considered an immense sum of money in 
California in those days. This circumstance gave great promi- 
nence to the mine. 

Ques. 12.— Sines January, 184:6, have you ever been to 
the mine ? 

Ans. — I think not. I have been in its neighborhood. 

Ques. 13.— What was the name of the mine in January, 
1846 ; do you remember ? 

Ans. — I do not remember that I heard it designated other 
than the quicksilver mine. I never at that time heard it called 
the Almaden, so far as I can recollect. This latter designation 
stands, in my mind, as one subsequently given. 

[25-ans. 2678.] 

"We now resume Mr. Chard's testimony. This witness re- 
mained in the employment of the owners of the mine from the 
time he first went to open it, in November or December, 
1845, until August or September, 1846. He was first em- 
ployed at the mine itself, which is some thousand or twelve 
hundred feet above what he calls the creek. He went there 
to open the mine. He superintended the labors of the Indiana. 
"While so engaged, the possession of the mine was given. 
Three or four weeks after that event he went down on the 
creek, where he constructed a simple reducing establishment. 
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During his stay tliere, he says, " I was building houses ; I 
built a furnace and smelted the ore; got out some quicksilver, 
I should judge three or four tons of quicksilver in the pot ; it 
"was one of a whaler's try-pots. We burnt it out under try- 
pots ; that is, we first made a well, and put at the bottom of it 
a trough full of water ; then we had part of a copper still, 
which went down into the water in the trough, and there were 
bars of iron laid across the mouth of the well, and the ore piled 
on top of them; made the pile the size of the pot, and covered 
it with the pot turned upside down ; we then piled the wood 
on the top of and around the pot, set fire to the wood, and in 
that way we got out from three to four tons. The top of the 
copper still was attached and came up to the iron bars over the 
top of the well, and the vapor was forced through the pipe into 
the water by heat." — 2¥ans. 1070. 

He testifies that, according to the best of his recollection, 
■while he was at the mine and reducing establishment, that is 
to say, from December, 1845, to August, 1846, there were 
employed on an average, at both places, about ten or twelve 
men, principally Indians. Only one white man, besides him- 
self, was employed,-— a blacksmith, whom they used to call 
" Old BiHy."— Direct Exam. Trans. 1069. 

We have been thus far particular in citing the testimony of 
Mr, Chard, because he ia a witness upon whose statements 
perfect reliance may be placed ; and for the further reason, 
that he gives us a history of the operations at the mine, from 
a period anterior to the act of possession, down to and beyond 
the military occupation of the northern part of CaHforuia by 
the Americans, 

IV. Castillero having thus discovered, registered and opened 
the mine, obtained juridical possession of it, and started its 
operations (on a simple and small scale, it is true, yet in the 
only manner that the resources of California in those days 
would permit,} embraced, the first opportunity of making 
known his discovery to the Mexican Government. This 
occurred in the departure of the brig Hannah, on the 7th 
March, 1846, from the port of Monterey for Mazatlan. She 
arrived in Monterey about the middle of February, 1848, as 
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we may infer from Oastillero's letter to General Tallejo, of the 
21at of that month, hj which the latter is informed that a brig- 
antine- schooner had arrived, bringing commnnieationa from 
the Government to Castillero and General Castro. "This 
vessel," Castillero adds, " will sail shortly, and will carry com- 
munications of what has occurred lately. Myself or PiSa will 
leave in it, or both together. I am only detained waiting the 
arrival of the division, which may reach here in a day or two. 
TeU me what commands you have for the capital, and I shall 
execute them faithfully in person, or order PiBa to do so, as 
the circumstances may be." — VaUej'o's Dep. ans. 5, Trans. 2605. 

In this letter Castillero informs Vallejo that the Republic is 
in perfect peace. In his letter of the 11th March, 1846, to 
General Vallejo, Castillero informs hira that " Pifia embarked 
on the 4th o£ this month, in Monterey, and was dispatched in 
perfect order. He will travel post to Mexico" [Trans. 2605]. 
Castillero wrote this letter in Santa Clara. The vessel (Hannah) 
Lad not, as he supposed, sailed on the 4th of March. Her de- 
parture was delayed at the instance of the American Consul at 
Monterey, Thomas 0. Larkin, Esq., for several days, to enable 
Captain Fremont to send home his dispatches. The Hannah 
sailed from Monterey for Mazatlan on the 7th March, 1846. 
[See Vallg'o's Bep. Trans. 2605, Exh. M. i ; Swasey's Dep. Trans. 
2659, Mdi. No. 1 ; F. LarUn's Dep. Trans. 3018]. She arrived 
at Maaatlan April 1st, 1846.—;^ Castillo y Lansas' Dep. ans. 
687, Trans. 2353. 

Concerning the person named Pina, of whom Castillero 
speaks. General Vallejo says: "He waa Lieutenant {Alferez) 
of the Permanent Cavalry. He was for a long time adjutant, 
and was a most excellent officer of artillery, I know that he 
left California in 1846, and never returned, I have heard, and 
believe, that he was killed at the battle of Cerro Gordo. His 
name was Lazaro Pina." — Trans. 2599. 

By this officer, who was under Castillero's orders, and who 
was dispatched by him to the Government, Castillero doubtless 
transmitted the letters written from the Mission of Santa Clara, 
on the 19th and 22d February, 1846, to the ex-President Her- 
rera; a copy of extracts from which, together with a copy of 
Castillero's letter to Don Tomaa Eamon del Moral, dated Mis- 
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sion of Santa Clara, Febniary 19th, 1846, were by the latter 
laid before the Junia de Fomento de Mineria on or about the 
21st April, 1846, giving them the first icformation of Castil- 
lero's discovery. The specimens of cinnabar furnished to the 
Junta at the same time by SeQor Moral, were also, beyond 
doubt, taken to Mexico by Sergeant PiSa, 

Castillero in a short tiriie followed PiEa to Mexico. He 
Bailed from Monterey on the Sd April, 1846, in the barque 
Don Qaixote, John Paty, master, under charter by the Mexican 
Government, and arrived at Aeapulco on the 21st' of that month, 
Castillero went to Mexico, where he must have arrived in the 
first days of May. The barque remained at Aeapulco till the 
18th May, awaiting his return to that place; his intention, 
when he left there, being to come back in her to California. 
Paty's Dtp. am. 4, 25 ; IS-ans. 424, 427. 

Castillero's arrival in the capital had been preceded by the 
letters and specimens which he had sent by Pina. When he 
got there, he found that the Junta de Fomento, having on or 
about the 21st April been put in possession of such parts of 
those lettters as related to his important discovery, and of the 
specimens which accompanied them, had already caused the 
latter to he assayed "by the Professor of Chemistry in the Na- 
tional College of Mexico, and ascertained their surprising rich- 
ness; so that, when he reached the Capital, the G-overnment 
fully appreciated the great value of the mineral deposit 
he had discovered. Accordingly, on the 6th May, 1846, he 
presented himself in person before the Junta de Fomento, and 
made a verbal report concerning the mine, stating what aid he 
required from the Government to develope its resources. The 
Junta, at its session of that day, requested him to make his 
propositions in writing. On the 12th May, he handed in to 
the Junia\i\s propositions in the desired form. They consisted 
of nine articles. The first six related to the advance of a small 
sum of money, and certain flasks, by the Junta. The seventh 
was, that the Supreme Government should approve the mining 
possession which had been given him by the authorities in 
California. The eighth, that the Supreme Government should 
grant him, as a colonist, two square leagues of land on his min- 
ing possession. — Trans. 1800. 
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These propositions were transmitted by the Junta de Fomento 
to the Minister of Justice on the 14th May, 1846, accompanied 
by a long communication of that date, in which the Junta 
recommended and strongly urged their approval by the Gov- 
ernment {Trans. 1798]. On the 20th May, 1846, the Minister 
of Justice, in an official communication, informed the Junta de 
Fomento that the President had approved Caatillero's proposi- 
tions in all their parts ; and that, as regarded the grant of two 
leagues of land, the proper orders had been sent to the Minis- 
ter of Eelations [Trans. 1792]. On the same day the Minister 
of Justice informed the Minister of Relations that the President 
had acceded to Castillero's petition for a grant of two leagues, 
and directed him to take the proper steps in the matter \TranB. 
1807]. On the 23d May, 1846, the Minister of Relations ad- 
dressed an official communication to the Governor of California, 
in which he copied the aforesaid letter from the Minister of 
Justice, and directed the Governor to put Oastillero in posses- 
sion of said two square leagues [Trans. 65, 67, 2233]. This 
document was delivered to Castillero. "When he received it, it 
was doubtless his intention to bring it to California, present it 
to the Governor, and claim the possession of the land to which 
it referred. But the war intervened, and Oastillero never 
returned to California. 

When he departed from California in April, 1846, it seema 
that he left the mine in charge of Padre Real, one of his part- 
ners in the concern, under whom Mr. Chard continued its oper- 
ations. Meantime, troubles thickened in California, The 
Americans, of whom — owing to their number and influence — 
the Mexican Government had been for some time jealous, con- 
ceived it necessary to concert measures for their common safety ; 
and felt justified, on that ground, in pursuing the aggressive 
plan of declaiing California independent of the Mexican Gov- 
ernment, This was done in Sonoma early in June, 1846. The 
Bear flag was raised. Civil war existed. Several prominent 
Oalilbrnians were made prisoners. I find in Bidwell's journal, 
under date of Tuesday, June 16th, 1846, the following curt 
entry : " Arrived, E, Merritt and Carson from Fremont's camp^ 
with news of Sonoma being occupied by the Americans. Ar- 



>v Google 



39 

rived in tlie eyening, as prisoners, General Vallejo, Salvador 
Tallejo, Prudon, and Leese." 

On the 7th July, 18i6, the American flag was hoisted at 
Monterey. 

Tliree or four days after that event, Gen. Jos^ Castro, the 
Com ra and ant- General of California, who was, as we have seen, 
one of the partners in the mine, left the Salinas plains, near 
Monterey, on his march to Los Angeles. He left Los Angeies 
on the 10th of August, 1846, and, traveling through the De- 
partments of Sonora and Sinaloa, reached the City of Tepic, in 
the Department of Jalisco, where he remained until the begin- 
ning of 1848, In February or March of that year, he returned 
to California. While in Tepic — that is to say, in the months 
of March, April and May, 1847 — he sold his entire interest in 
the mine to Mr. Alexander Forbes. — Castro's Dep. Trans. 151, 
160, 2615. 

Just before Monterey was taken by the American forces, 
Gen, Castro signed two papers relating to the mine. The first 
in the order of dates, a power of attorney to the Priest Eugene 
McNamara, authorizing him to contract with an English com- 
pany for the hahilitacian or working of the mine, dated Monte- 
rey, 12th June, 1846 ; the second, a petition to the Alcalde 
Dolores Pacheco, of San Jos^, dated 27th June, 1846, on which 
is written a marginal decree, in the handwriting of Salvio Pa- 
checo, brother of Dolores, signed by the latter, and dated 29th 
June, 1846. This petition will be noted more fully in another 
place.— Cosfra's Dep., am. 10, 30, 31, Trans. 2612. 



>v Google 



PAET SECOND. 

Feom September, 1846, to the time that Egbert "Walkin- 
skaw took possession, iw april, 1847. 

I. About the time of tie occupation of California by the 
American forces, and in consequence of that event, as the coun- 
sel for the Government contends with so much pertinacity, 
Padre Eeal turned over the possession of the mine and the 
control of its affairs to Mr. James Alex. Porbes, Her Britannic 
Majesty's Tice Consul for California, with a view to such pro- 
tection as a guardianship so powerful might afford. Without 
stopping to contest the inferences of the Q-ovemment's counsel, 
or to remove the prejudices which he has attempted to excite 
from them for the obstruction of the course of justice, we simply 
draw attention to the fact that, some time in July, August, or 
September, 1846, James Alexander Forbes came into posses- 
sion of the mine as the agent of the owners, or of some of 
them. Shortly afterwards, Mr. Chard, the Superintendent, left 
the establishment and went North to live upon his rancho. 

On the 22d September, 1846, James Alex. Forbes gives Mr. 
Alex. Forbes of Tepic, this information : " I am now in charge 
of the quicksilver mine, and I am going to work it until I can 
hear from Castillero, and I am upon the point of striking a 
bargain for four shares. JVans. 540, JSxh. 0. E. X. No. 2, In 
his deposition taken on behalf of the Government, Mr. J. A. 
Forbes says : " I received possession of the mine, in 1846, from 
the agent of Castillero, Padre Eeal, [ZVaws. 445.] At that time, 
" the aperture of the mine was an adit or horizontal entrance. 
The pit of possession, [pozo deposesion), was filled with the debris 
of the upper part, called tepetate. The adit was about twenty 
or twenty-flve feet in length through the rock. The ores were 
in sight on either side. There was a pkmilla, or little plateau 
on the outside, formed of the material taken from the mine. 
There was one mayor-domo in charge, one blacksmith, and two 
or three Indians. The mayor-domo and blacksmith resided at 
the hacienda. One of the Indians remained constantly at the 
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mme and slept in it. They were not at tliat time actively en- 
gaged in extracting ores," At the time Porbes took possession, 
he says he received about two thousand pounds of quicksilver. 
His iirst visit to the mine was about a month before he took 
possession of it ; and then the mayor-domo was there, and some 
three or four Indians were at work inside the mine, estracting 
ores. Such was the condition of the mine in 1846. 

It is perhaps worthy of remark, just here, that the first in- 
stance we have found of this mine being called "Almaden," 
occurs in a receipt from Mr. Chard to J. A. Forbes, dated Oc- 
tober 16th, 1846, for the sum of fifty dollars, fall value of one 
month'a services "in the mine of Almaden of Santa Clara," 
Trans. 1083. In its original registry it was called the mine of 
Santa Clara. 

Leaving the mine in the possession of Mr. J. A. Forbes, for 
the present, we will pursue the history of its fortunes else- 
where. 

II. The first person outside of California, who acquired au 
interest in the mine, was Mr. Alexander Forbes, of Tepic. Thia 
gentleman is the author of a history of California, written in 
1835, and published in London in 1839. It is said to be a 
work of considerable merit, and superior to any other history 
of the settlement of California. This Mr, Forbes is a relative 
of- Mr. William Forbes, formerly of Tepic, a member of 
the firm of Barron, Forbes & Co, At various times, between 
1840 and 1850, he acted as British Consul at Tepic, in the ab- 
sence of the late Mr. Eustace Barron, senior partner in the 
house of Barron, Forbes k Co. These circumstancea brought 
him into correspondence with James Alexander Forbes, British 
Vice Consul in California, and led him to a knowledge of Cas- 
tillero'a discovery a very short time after it was made. In- 
deed, as early as the 30th January, 1846, J. A. Forbes informs 
Mr, Eastace Barron that " Don Andres Castillero, a sort of 
Commissioner from the Mexican Government, is now working 
a quicksilver mine near the Mission of Santa Clara, which has 
yielded forty per cent, upon the assay of the mineral employ- 
ed," Trans, p. 540. McJi. 0. H. 'X. No. 7. 

Mr. Alexander Forbes, it appears, duly appreciated the value 
of so important & discovery, and on the 15th April, 1846, 
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wrote from Tepic to J, A, Forbes, by the Eev, Mr, McNamara, 
wlio was coming to Califoroia, requesting " as correct informa- 
tion as can be procured respecting the quicksilver mine or 
mines, lately said to be discovered in California, one of which 
you (J. A. F.) mention as being worked by Mr. Castillero." 
Q^ans. p. 382. Exh. 0. K No. 16. 

On the 11th May, he again writes to J. A. Forbes on the 
same subject. Th-aiis. ut supra. And again, on the 2d Sep- 
tember, 1846, he writes from Tepic to J. A. Forbes, thanking 
him for his offer to procure more information respecting the 
quicksilver mines, hoping that they may turn out to be valua- 
ble, and stating . that any certain information about them will 
be interesting, as the mining establishment of Mexico must be 
greatly benefited by the abundance of quicksilver, which was 
then scarce and dear. Trans.p. 382, JSxh. 0. H. No. 17. 

The Eev. Eugene McNamara, who is mentioned in the letter 
of 11th May, 1846, left California in June or July of that year, 
in the British man-of-war Collingwood, for the Sandwich Is- 
lands, whence he went to Mexico, and reached Tepic in 
vember of that year. .Mr, McNamara, it will be remembered, 
carried with him a power-of-attorncy from Gen. Castro, author- 
izing him to contract with an English company for working 
the mine. As McNamara was the bearer of the letter from 
Alex. Forbes to J. A. Forbes, of the 15th April, 1846, in 
which information was requested concerning the quicksilver 
mine recently discovered, it is very natural that he and Mr. 
Eorbes should have conversed on the subject before his depart- 
ure for California. In all probability, it was his knowledge of 
Mr. Forbes' interest in the matter, acquired in that way, that 
induced him to endeavor to negotiate a contract of habiUtacion 
with Mr. Forbes in November, 1846, under the letter of attor- 
ney given him by Gen. Castro. Be that as it may, a contract 
of the kind was made between McNamara, as tho agent of the 
mine owners, and Alex. Forbes, in Tepic, on the 28th Novem- 
ber, 1846. In Spanish, it is called a contract of avio or habiU- 
tacion, and is substantially a lease of the mine for the term of 
sixteen years to Mr. Alexander Forbes, who undertook to work 
it during that time at his own expense and risk, and to pay the 
owners one-third part of its gross products. 
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As McNamara's power was derived solely from Gen, Castro, 
■wlio had no authority to appoint an attorney in fact for the 
other owners of the mine, it was apparent that he had no right 
to enter into the contract with Mr. Forbes, except so far as bia 
constituent was concerned. It was therefore necessary to pro- 
cure a ratification of the contract by the other owners. Just 
ahout this time Mr. Alexander' Forbes was negotiating, through 
his friend and agent Don Francisco Martinez Negrete, of Guad- 
alajara, then sojourning in the City of Mexico, where Castillero 
was residing, the purchase of some of his harras, or proprietary 
shares in the mine. On the 24th November, 1846, Mr. Ales. 
Forbes had written from Tepic to Mr. Negrete, in Mexico, re- 
questing bim to purchase for him some of Castillero's shares. 
This will appear from Mr. Negrete's reply of the 5th Decem- 
ber, IMQ.—NegreU's Dep. Exh. No. 4, 0. K, Trans. 2442. 

But before the purchase was effected in Mexico, the contract 
of avio liad been made in Tepic between Alexander Forbes 
and McNamara, and a copy of it received by Mr, Negrete, in 
jMexico, on the 9th December, 1846. Mr. Negrete, perceiving 
tfciat McNamara bad no power to act for any owner of the mine 
except General Castro, would not close matters with Castillero 
bi3fore McNamara's arrival in Mexico, hoping that Castillero 
might be induced to ratify the McNamara contract, and sell 
some of his shares at the same time, and thus settle the whole 
business at once. This appears from his letter of the 9th De- 
cember, 1846. Negrete's Dep. Mch. No. 5, 0. K, Trans. 2443. 

On the 12th December, 1846, McNamara arrived in Mexico, 
and ou the 16th of that month, he and Castillero, and Mr. Ne- 
grete, and SeSor Romero — a lawyer whom Mr, Negrete had 
employed in the affair — met together and concluded an agree- 
ment ; the terms of which were, that Castillero would ratify 
the McNamara contract of avio; make to Mr. Alexander 
Forbes and company a lease, for the term of sixteen years, 
of the two square leagues around the mine, which the Su- 
preme Government had given him; and sell to Mr. Forbes 
five harras, or five twenty-fourth parts of the mine, for four 
thousand dollars. This contract was duly executed next day 
(17th December) in two public acts, before Nazario Fuentea, a 
Notary Public; the first instrument relating to the ratification 
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of the contract of avio, and the lease of the two square leagues 
of land ; and the seeond to the sale of the harras. In the 
contract of ratification, Castillero also undertook that his part- 
ners in California, who were the two Robles, owners of four 
han-as, and Padre Eeal, the owner of the same number, should 
ratify and confirm the said contract. This, as we shall see, 
was done by J, A. Forbes as the attorney-in-fact of the Eobles 
on the 4th May, Wil.—Negrete's Dep. Exh. 7, 8, 9, 10., Tra-ns. 
2445 — 2488, for translations. 

The iestimonios of these contracts were obtained from the 
!N"otary by Mr. Negrete and sent to Mr. Alexander Forbes. 
Castillero's title to the two square leagues of land, derived from 
the Supreme Government, ia copied in full in the instrument 
of ratification. The original document he delivered to Mr, 
Negrete, who sent it to Mr. Alexander Forbes in December, 
1846.~-%rrefe's Dep., am. 32, and Exh. 9 Trans. 2401—2425. 

Thus, in December, 1846, we find that Mr, Alex. Forbes 
■was the lessee of the mine for the term of sixteen years, and 
the owner of five iarras, — or rather, to speak more correctly, 
of four, because one of the harras which Castillero conveyed 
to him was purchased for the account of two young friends O'f 
Mr. Negrete. 

III. Mr. Alexander Forbes' next step was to take possession 
of the mine and commence operations. He lost no time in do- 
ing so, as will appear by the following letter to JamesAIex- 
ander Forbes, written on the 7th January, 1847, only a f^iw 
days after he had received from Mexico the teslimonios of the 
instrument of ratification and sale : 

Tepic, 7th January, 1847. 
James A. Forbes, Esq., 

California. 
My Dear Sir: — I had the pleasure to receive your very 
obliging letter of the 29th October last, which chiefly relates 
to the mine of quicksilver, about which I wrote you at so much 
length by Mr, McNamara. I had previous to the receipt of 
your letter been in treaty with D. Andres Castillero, respecting 
this mine, and on the arrival of Mr. McNamara with the pow- 
ers from the other proprietors, the treaty was much facilitated, 
and I am now happy to inform you that I have contracted for 
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the habilitation of the mine, and have also purchased a part ot 
Mr. Castillero'a "barras," all of which will be made known to 
you by Mr. Walkinshaw, who goes to California as my attor- 
ney and agent for the examination and working of the mines. 
Mr, WalkiDshaw will wait upon you as soon after his arrival 
as possible, and will show you all the documents, and ask your 
advice and asaistance in carrying out my views. 

It is needles for me to say more than that I count on you 
as a friend who will lend your best assistance to bring this 
negotiation to a good account ; and as you inform me that you 
are the proprietor of two barras, it will be for your interest, 
and that of all others concerned, that every means may be used 
to make the most of it. I have sent up a small sum of money 
. to make a beginning, and if Mr. Walkinshaw is of opinion that 
the business ought to be carried on to a large extent, the neces- 
sary apparatus will be ordered, and ample funds sent on to 
carry on the business properly. I have for the present only 
sent 114 iron bottles, but I can get a large quantity in this 
country when they may be required. Mr. Walkinshaw will 
inform you that everything is left open respecting the interest 
which he and othera may take in this enterprise, and I trust 
you will also leave with me the regulation of the affair, which 
must depend on after prospects. For the present I wish no one 
.to run any risk or to incur any expense but myself, which, 
ihowever, you must be aware will be very considerable, but if 
^'Jie mine turns out well there will be sufficient for all. 

I, in conclusion, beg leave to recommend most strongly my 
f^rieod Mr. Walkinshaw to your best attentions and assistance, 
aad I am sure you will find him most worthy of your con- 
fidence. 

I am, my dear sir, 

Yoars, most sincerely, 

[TVanscnpt, 383.] Alex Fobbes. 

In the letter just quoted, the interest of James Alexander 
Forbes in the mine is alluded to. The time when he acquired 
this interest of two barras, or one-twelfth of the mine, is stated 
by himself as follows : " About the time I took charge in 1846, 
I purchased from Jos^ Teodoro Robles and Secundino Eoblea, 
partneiB of Andres Gastillero in the mine. The deed was not 
put on record until some time afterwards ; in fact it was not 
made out. In reality the purchase was made at that time " 
ITVanscript, 450]. He must therefore have acquired his interest 
in the mine about September 22, 1846, for; in a letter written 
S 
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on tliat day, lie infomis Mr, Alexander Forbes (I ] 
tliat he is in charge of the quicksilver mine, and is going to 
work it until lie can hear from Castillero, and ia on the point of 
striking a bargain for fonr shares [Transcript, 540]. And it 
must have been in his letter of the 29th October, 18i6, that he 
informed Mr. Alex. Forbes of his purchase, for the latter, in 
his reply of January 7th, 1847, just quoted, says — " and as you 
inform me that you are the proprietor of two barras," etc. 



The exact date of Mr. Walkinshaw's arrival in California is 
not known; but Capt, Halleck says: "On the road between 
San Luis Obispo and Santa Barbara," in March, 1847, "I met 
Mr. Eobert Walkinahaw, who told me that he had landed at 
Santa Barbara, and was on his way to New Almaden to take 
charge of the quicksilver mine ; that a vessel, with tools, etc., 
for working it, was on its way to Monterey, or was expected at 
that place. I remember the fact from his giving me some in- 
formation connected with the war in Mexico, and he said ho 
had dispatches for the Commodore of the American squad- 
ron." — Transcript, 360, 

"We infer that somewhere between the middle and end of 
March, 1846, Mr. James Alex. Forbes, the agent of the ownerf! 
of the mine, relieved himself of its custody by transferring the 
possession and control of it to Mr. Eobert Walkinshaw, tho 
agent of the company to whom it had been recently leased f ^r 
the term of sixteen years, and who had undertaken to work it. 
The letter of the 7th January, 1847, copied above, was doubt- 
less brought to California and delivered to James Alexandcjr 
Forbes by Mr. Walkinshaw, the new agent. And, doubtless, 
also, Mr. Walkinshaw told James Alexander Forbes all about 
Mr. Alexander Forbes' contract with McNamara in Tepic, and 
its ratification by Castillero in Mexico, and the purchase of the 
five harras, and showed him the documents relating to said 
transactions, as that letter promised he would do. And par- 
ticularly must he have exhibited to Mr. James Alex. Forbes 
Castillero's ratification of the McNamara lease ; for, otherwise, 
how could Mr. Walkinshaw, in the name of the lessee, reason- 
ably demand the possession of the mine, and how could Mr. 
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James Alexander Forbes, on behalf of the owners, feel justified 
in surrendering it. 

Mr. Alexander Forbes, Mr. Eobert Walkinshaw, and Mr. 
James Alexander Forbes, were " blither Scots," whose due 
share of the shrewdness and steady business habits for which, 
their nation is proverbial, had brought them into places of 
responsibility, and made them well to do in the world. A 
Scotchman, who is sentby a Scotchman, all the way from Tepic, 
in the Department of Jalisco, to Sauta Clara, in the Department 
of California, to demand of a Scotchman, who is the agent of 
the owners of a valuable mine, and himself part owner of the 
same, that he shall surrender possession of it, would be likely 
to bring with him some documentary evidence of the right of 
possession ; and it would naturally occur to the one who ia 
called on to hand over such a valuable estate to the other, to 
request the privilege of looking a little into the documents, be- 
fore he parted with the property. Mr. Walkinshaw, when he 
reached the mine, had traveled far by land and sea. To take 
possession of the mine and work it was the sole object of his 
coming to California. It is likely enough that the vessel which 
landed him at Santa Barbara, and proceeded thence to Mon- 
terey, had been chartered for the voyage ; but it is not likely 
that all this trouble and expense would have been incurred, 
without the right to demand possession of the mine, and the 
legal evidence of that right, in the shape of documents. 

Nor is it likely that James Alexander Forbes would surren- 
der his own property and that of his employers to Mr. Robert 
Walkinshaw, merely because he had come so far to take it. 
Besides, does not Mr. Alexander Forbes, in his letter of the 7th 
January, 1846, to James Alexander Forbes, accrediting Mr. 
Walkinshaw, by whom it was delivered, inform James Alex- 
ander Forbes that with Castillero, and McNamara, the agent of 
some of the proprietors, he had concluded the contract of avio, 
and that he had also puchased some of Castillero's harras; and 
does he not add that Mr. Walkinshaw will tell him all about 
these transactions, and show him the documents relating 
thereto ? 
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PART THIRD. 

Prom Apeil, 1847, to Octobee, 1847; Containing an Ac- 
count OP James Alexander Forbes' SncoESTioNS fob 
Eemedying the Defects in the Title Papers, Copies 

OF WHICH WALKINSHAW HAD BROUGHT FROJt MEXICO AND 
BXniBITED TO FORBES. 

I. "True it is," saya James Alex, Forbea, in an affidavit in 
a suit between Robert Walkinsliaw and himself, filed 20th 
October, 1849, and offered in evidence by the Grovernment, 
" that in the month of April, 1847, the plaintiff (Walkinshaw) 
took possession of the said mine, by virtae of a power of 
attorney given him as agent by Alex. Forbes, of the City of 
Tepio, Mexico, the principal owner and sole habilitador or 
authorized contractor for the working of said mine ; and that 
the said plaintiff, by virtue alone of said power, continued to 
work the said mine as the agent of the said Alexander Forbes, 
and in his name, until the month of August, 1849." — Trans. 
275. 

We have seen that in the instrument by which Castillero 
ratified the McNamara contract, he undertook that the same 
contract should be aflrmed by the part owners of the mine 
residing in California, who had not authorized McNamara to 
act for them. The language in which Castillero ratifies the 
McWamara contract ia the following : 

The aforesaid Don Andres Castillero proceeded to say that, 
in the moat solemn manner which the law permits, he declares : 
that he binds himself, on his part, to fulfill exactly and faith- 
fully, as one of the partners contracting with Senor Forbes, 
everything contained in the above inserted instrument (meaning 
the contract between McNamara and Alex. Forbes), which he 
approves and ratifies in all its parts, desiring that he may be 
held from this time forth as one of those bound to the fulflli- 
rnent of its literal contents. From this day, until the expiration 
of the term of the sixteen years of the contract, he binds him- 
self, and his heirs and successors, not to demand anything 
against the instrument above inserted, but if he should so do, 
be desires that he may not be heard either in or out of Court. 
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He undertakes for his partners in California in the following 
words : 

And, in regard to the want of formality which may be 
observed in the power of attorney inserted in the instrument 
copied in this present (meaning the power of attorney froia 
Castro to McNamara), ho (Castillero) binds himself to obtain 
the explicit consent of his co-partners, who will ratify the 
present instrument, to remove any doubts which might occur 
with respect to the authority of the Padre Don Eugenio 
McNamara, given by the co-partners of Senor Castro and the 
declarant, — Trans. 2503. 

In fulfillment of this undertaking of Castillero's, James Ales, 
Forbes, as the attorney in fact of Secundino and Teodoro Eobles, 
part owners of the mine, neither of whom could read or write 
\Trans. p. 465], on the 4th May, 1847, prepares and signs an 
instrument ratifying the McNamara contract. Observe how 
closely he follows Castillero's language, and with what full 
reference to it he is acting. I give the entire instrument. 

Whereas, Don Jos^ Castro, resident of Monterey, in the 
Territory of Upper California, partner in a mine of quick- 
silver, situated in the jurisdiction of the pueblo of San Josd da 
Guadalupe, and which mine is known by the name of Almaden 
de Santa Clara, executed in the port of Monterey, the twelfth 
day of the month of June, one thousand ei^ht hundred and 
forty -six, a special power of attorney, authoriamg the Presbyter 
Don Eugenio Macnamara, to contract with an English company 
to undertake the working of, and provide the supplies (avio) 
for the said mine of i^nicksilver ; which contract said SeQor 
Macnamara effected in the City of Tepic, the twentieth of 
November, one thousand eight hundred and forty-six, with 
Sefior Don Alejandro Forbes, a British subject and Consul, for 
himself, and in the name of the company which he represents, 
reducing the same to a public instrument, and approved and 
ratified iy Andres Castillero, resident in Mkdco, and also a partner 
in said mine ; and said OastUlero havi-ng hound himself to obtain 
the explicit consent to and ratification of said contract on the part of 
his co-partners, residents of this D^artment, because of the doubte 
which might arise in regard to the authority of SeSor Macna- 
mara, I, James Alexander Forbes, Vice-Oonsul of H. B, M. 
for the Oalifornias, authorized by general power of attorney 
full and unlimited, from Don Secundino Eobles and Don Teo- 
doro Eobles, partners in said mine of Almaden de Santa Clara, 
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declare that I covenant, in the moat solemn manner permitted 
by law, and bind myself to fulfill esactly and faithfully every- 
thing contained in said instrument of contract celebrated with 
SeSor Don Alejandro Forbes and the company which he rep- 
resents. I approve and ratify the same in all its p^rts, desiring 
that I may be held as one of those bound to the fulfillment of 
its literal contents, from the time of its execution to the expira- 
tion of the sixteen years stipulated in the said contract, in the 
understanding that all the concessions and privileges that the 
Supreme Government of Mexico may have granted, or in 
future may grant, to the owners of the said mine of quicksilver 
of Alniaden de Santa Clara, in compensation of the premium 
or reward offered by said Government (as appears from its 
decrees) for the discovery and working of mines of this claas, 
shall be for the benefit of the owners of the mine, in accordance 
with the shares which they hold in the same. 

In testimony of all the foregoing, and for the faithful and 
exact fulfillment of the same, I have signed this document in 
the name of my aforesaid constituents, on common paper, 
because of the total want of stamped, and have affixed thereto 
jny of&cial seal in defect also of a competent officer in this place, 
the Mission of Santa Clara, Upper California, Eepublic of 
Mexico, the fourth day of May, 1847. 

James Alexakdek Foebes. 

[Transcript 0. H. X. iVb. 8 ; Trans. 547. I have taken the 
liberty to italicize a few lines.] 

On the SOth June, 1858, James Ales, Forbes, says : " On the 
former occasion of my examination, I think I stated that I did 
not then recollect whether I had seen the contract of avio^ but 
I did state, that a copy of a document alluding to it was pre- 
sented to me by Mr, Walkinshaw, in which OastiJlcro obligated 
himself to obtain the ratification of his contract with Mr, 
Alexander Forbes, and which I, as the representative of four 
shares, in conformity with Mr. Alexander Forbes' wishes, did 
ratify, my ratification being a copy verbatim of that of Castillero, 
adding thereto that they should participate pro rata in any 
emolmnents or grants obtained from the Mexican Government." 
Trans. 8S7, 838, 

The day after he executed this instrument, that is to say, on 
the 5th May, 1847, in a letter to Mr, Alexander Forbes, he 
says : " With respect to the ratification of the contract between 
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yourself and Mr. McNamara, for tke hahilitadon of the mine, 
as promised by Don Andres Castillero, I, as attorney or proca- 
rator of the two Eobles', send that document, in which I ratify 
(in their name) the contract, and make allusion to the privi- 
leges conceded by the Mexican Government to the owners of 
quicksilver mines ; for in lieu of these privileges, it was ex- 
pressly stipulated by Bon Andres Castillero and liis sodos (co- 
partuers) that they should all participate in the two sitios of 
land to be asked of the Departmental Government. This will 
also be advantageous to you, independent of its justice." 
Trans. 843. 

The direct reference to Oastillero's ratiflcation of the McNa- 
mara contract, made by James Alex. Forbes in his ratification 
of the same instrument, and the closeness with which its ex- 
pressions are copied, establish beyond doubt the truth of bis 
statement in his deposition in this case, to the effect that, 
although he cannot precisely recollect what was the nature of 
the document presented to him by Mr. Walkinshaw in 1847, 
purporting to be a ratification of the contract of uvio by Castil- 
lero, yet, when he (J. A. F.) made his ratification of that con- 
tract in May-j 1847, Mr. Walkinshaw did show him a document 
purporting to be a ratification of the same by Andres Castil- 
lero, \Trans. 463] ; and that, when as the attorney in fact of 
the two Eobles' he came to ratify the same contract, he copied 
verbatim the words in which Castillero had ratified it [Trans. 
837, 838j. This conclusion is made still more certain, if 
such a thing be possible, by what follows in J". A. Forbes' let- 
ter of the oth May, 1847. 

In order to underetand it thoroughly, let us revert for a mo- 
ment to the document by which Castillero, in the City of Mexi- 
co, on the 17th December, 1846, ratified the McNamara con- 
tract. This ratification was made, as we have seen, by a pub- 
lic act passed before Naaario Fuentes, a Notary Public ; that is 
to say, the parties cither drafted their agreement and took it 
to the Notary to write out in his book, or made known their 
agreement to him, and he wrote it down himself. In either 
case the contract would be written in the Notary's book of 
Protocols, and there, in bis presence, and in that of three aasist- 
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iiig witnesses, signed by the parties. This was done. The 
instrument by which Castillero ratified the McNamara contract, 
was written in the book of Protocols of Nazario Fuentes, and 
was signed by Castillero, aud by Negrete as the agent of Mr. 
Alexander Forbes. This instrument contains — 

1st. A statement of the appearance of the parties before the 
Notary. 

2d, A copy of the McNamara contract of avio, which itself 
contains a power of the attorney from Gen. Castro to McNa- 
mara. 

3d. The ratification of that contract by Castillero. 

ith. The cession by Castillero, in favor of Alexander Forbes 
and the company, "for the sixteen years of this contract of 
the two square leagues of land of which the Supreme Govern- 
ment baa made him (Castillero) a grant, as is shown by the offi- 
cial document which he presents, that it may be copied at the 
end of the present instrument, and be inserted in the copies 
which may be issued of the same." 

5th. Castillero's undertaking that his co-partners will also 
ratify the McNamara contract. 

6th. The usual clauses of renunciation and warranty. 

7th. The signatures of Castillero and Negrete, the names of 
the attesting witnesses, and the signature of the Notary; and 

8th, The copy of the official document constituting the grant 
of two square leagues referred to in the body of the instrument 
as having been exhibited to the Notary, and as being copied at 
the end of it. This copy is signed by the Notary. 

Now let us look for a moment at this document of title for 
two square leagues. It is an official communication, or, as 
James Alexander Forbes calls it, a decree, addressed by Castillo 
y Lanzas, Minister of Eelations, to the Governor of Californiaj 
on the 23d May, 1846. 

It begins by informing the Governor that, on the 20th May, 
1846, the Minister of Relations bad received an of&eial com- 
munication from the Minister of Justice. Then follows a copy 
of that communication, the substance of which is, that the 
President of the Republic had received Castillero's proposals, 
had approved them in all their parts, and directed the proper 
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orders to issue, relative to the grant of lands in California. 
"And I have the honor to enclose i£ to your Excellency," says 
the Minister of Justice to the Minister of Relations — " to the 
end that, with respect to the petition of Sefior Castillero, to 
which his Excellency the President ad interim has thought 
proper to accede, that as a colonist there be granted to him two 
square leagues upon the land of his mining possession, your 
Excellency will be pleased to issue the orders corresponding." 

"Wherefore," says the Minister of Eelations to the Gov- 
ernor of California, "I transcribe it to your Excellency, in 
order that, in conformity with what is provided by the laws 
and dispositions upon colonization, you may put SeQor Castil- 
lero in possession of the two square leagues which are men- 
tioned." 

We now understand the contents of the instrument by which 
Castillero ratified the McNamara contract. It is one entire 
document. A copy of it was brought by Mr. Walkinshaw to 
California, and by him, in April, 1847, exhibited to James 
Alexander Eorbes, who was at that time interested in the miae 
to the extent of two harras, although nominally the mere attor- 
ney in fact of the two Eobles. 

Owing to Castillero'a detention in the Capital, the general 
suspension of business, and the difficulty of communication be- 
tween the City of Mexico and the Department of California, 
caused by the war, it is very probable, and, indeed, almost 
certain, that the first knowledge acquired by the miae ownera 
in California of the grant of two square leagues by the Supreme 
Government to Andres Castillero, was derived from the copy 
of that grant in Castillero's ratification of the McNamara con- 
tract. As soon as James Alexander Forbes saw it, he mani- 
fested his usual zeal in matters of property, by claiming for 
the two Eobles', one half of whose shares he owned \Transcript, 
463], as partners in the mine, their due portion of the two 
sq^uare leagues ; for, says be, in his letter of 5th May, 1846, to 
Alexander Porbes: " It was expressly stipulated by Don An- 
dres Castillero and sodos (partners), that they should all partici- 
pate in the two dtios of land to be asked of the Departmental 
Government." And to bring over Mr. Alex. Forbes to that 
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view of the matter, lie adds : " This will also be advantageoua 
to joii, iadepeadent of its justice" [TVanscript, 843], Of course 
it would, and more advantageous than James Alexander Forbes 
then supposed ; for just about that time, and after Walkinshaw 
bad left Tepic, Mr. Alexander Forbes had bought four shares in 
the mine from Gen. Joso Castro, which, with those purchased 
in the preceding December from Castillero, made him the 
owner of one-third of the mine. 

So particular is James Alexander Forbes in claiming an in- 
terest in the two-league grant, that, it will be observed, he ap- 
proves and ratiiies the McNamara contract, "in the under- 
standing that all the concessions and privileges which the Su- 
preme Government of Mexico may have granted, or in future 
may grant to the owners of said mine of quicksilver of Alma- 
den de Santa Clara, in compensation of the premium or reward 
offered by said Government (as appears from its decrees) for the 
discovery and working of mines of this class, shall be to the 
benefit of the owners of the mine, in proportion to the shares 
which they hold in the same." See his ratification. ' 

Mr, James Alexander Forbes, then owning a part of the 
mine, and claiming a corresponding share of the two square 
leagues, felt a great interest in the property at this period, and 
naturally looked to the muniments of his title. Believing them 
to be in some respects defective, and being an unscrupulous 
man, he permitted himself to suggest the means of procuring 
fiirther assurances. 

On examining the copy of the Castillo Lanzas decree, which 
is the colonization grant appended to Castillero's ratification of 
the McNamara contract, Mr, James Alex, Forbes perceived 
that it was an order from the Supreme Government to the Gov- 
ernor of California to put Castillero in possession of the two 
square leagues which had been granted to him. 

Now, when Mr, James Alex. Forbes first saw this decree, 
which was in AprO, 1847, all the Mexican authorities in Cali- 
fornia had been displaced. There was no Governor of Cali- 
fornia who owed obedience to the Mexican Government, or 
who would be likely to execute its orders. For instance, 
thought Mr. James Alex, Forbes, hi May, 18i7, suppose I were 
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to tate this Castillo Lanzas decree to Col. Mason, in Monterey, 
tlie only Governor of California I know of, would he execute 
it ? Would he put me, as the agent of Castillero, in possession 
of these two square leagues ? There would be a much greater 
chance of this "new and arbitrary Governor of California," 
as he calls Col. Mason, putting me in prison for making so pre- 
posterous a demand. 

" This Departmental Government," says Mr. Forbes, iu his 
letter of the 5th May, 1847, to Mr. Alex. Forbes, " is com- 
pletely acefalo,^' that is to say, it has no Mexican head or Gov- 
ernor, "in consequence of which, the possession of the two 
aitios, ordered to be given by the dispatch of Senor Castillo 
Lanzas, has not been obtained, nor cannot be obtained, nor 
even mentioned without imminent risk of opposition on the 
part of the American Government in this Department." — 
!Rans. 843. 

This statement is made for the purpose of convincing Mr. 
Alex. Forbes of the utter worthlessness of the Castillo Lanzas 
decree as a title to land, in the state of affairs then existing iu 
California, and to prove to him, as James A, Forbes says, that 
" it is of the most vital importance to obtain from the Supreme 
Government of Mexico a positive, formal, and unconditional 
grant of the two sttios of land conceded to Don Andres Cas- 
tillero, according to the decree appended to the contract (that 
is, the Castillo Lanzas decree copied in Castillero's ratification of 
McN"amara'a contract) ; and also an unqualified ratification of 
the juridical possession which was given of the mine by the 
local authority of this jurisdiction, including, if possible, the 
three thousand varas of land given in that possession as a 
gratification to the discoverers. The documents should be 
made out in the name of Don Andres Castillero and socios." 
[Trans. 843]. "It is indispensable that the title and ratification 
of possession should he of the date of the decree of Sefior 
Lanzas." — 1}rans. 843, 

James Ai Forbes evidently thought that if he could procure 
the manufacture and ante-dating of a grant such as he describes, 
he would avoid the necessity of applying to the Governor for 
possession, which he regarded as the most dangerous feature 
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in tlie Castillo Lanzas decree. There was anotlier feature in 
that decree which he carefully adrised should be kept out of 
the new title. Mark his circumspection and foresight : — " The 
doenments should bo made out in the name of Don Andres 
Castillero and socios," of whom he was one, and not in the 
name of Andres Castillero alone, as was the case in the Cas- 
tillo Lanzas title. But there was one particular in which he 
would have the fraudulent perfect title correspond with the 
genuine imperfect title. It^is indispensable, he says, that the 
title to be manufactured should be of the date of the decree of 
SeHor Lanzas. 

" The information that I received," says James Ales. Forbes, 
"both oral and written, at the date of this letter, 5tk May, 
1847, was derived from Mr. Walkinshaw. It is true that I 
have stated the necessity that the act of possession of the mine 
should coincide with the document stated herein to be a decree 
of Sefior Lanzas, a copy of which Mr. Walkinshaw exhibited 
to me. In the document shown to me by him at that time, I, 
of course, observed the date appended to that decree." " I 
have to state," says Mr. James A. I'orbes, in the next answer, 
" that the copy of the document exhibited to me at that time 
(5th May, 1847) by Mr. Walkinshaw, purported to be an 
order from Castillo Lanzas to the Departmental Government 
of California, to put Castillero in possession of two silios of 
laud, without any ratification of the possession of the mine 
given by the local authorities, and hence my suggestion to Mr. 
Forbes for the procurement of such ratification." — Trans. 
924-925. 

In this letter of 5th May, 1847, it will be observed further, 
that James Alex. Forbes advises the making and ante-dating 
of a document containing a confirmation by the Supreme Gov- 
ernment, or, in his language, " the unqualified ratification of 
the juridical possession which was given of the mine by the 
local authority of this jurisdiction, including, if possible, the 
three thousand varas of land given in that possession as a 
gratification to the discoverers." 

This advice was given in ignorance of the fact that such a 
confirmation had been obtained by Castillero on the 20th May, 
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1846. Castillero, as we have seen, made a proposition to the 
Junta de Fomento, consisting of nine articles. The seventh 
was, that the Supreme Government should approve his mining 
posseseion as it had been given him by the local authorities in 
California, and as he then held it. The eighth was for a grant 
of two leagues of land around the mine. On the 20th May, 
1846, the Minister of Justice, in an official communication ad- 
dressed to Don Vicente Segura, President of the Junta de Fo- 
mento, informedthatbodythatthe President of Mexico had been 
pleased to approve Castillcro's propositions in all their parts. 
This communication we claim to be the confirmation of the 
mining possession by the Supreme Government. It is true, 
that a copy of this communication was inserted in the letter of 
the Minister of Justice to the Minister of Relations, which letter 
was copied in the despatch of the Miuister of Relations to the 
Governor of California on the 23d May, 1846— the two-league 
grant ; hut, without knowing what propositions Castillero had 
made to the Junta, it was impossible to learn from the commu- 
nication of the Minister of Justice to the Junta de Fomento, the 
particular things of which the President of Mexico had ap- 
proved. 

When James Alexander Forbes wrote the letter of the 5th 
May, 1847, he did not know what proposals Castillero had 
made to the Junta de Fomento, and, of course, he was ignorant 
of the effect of the President's approval of those proposals. As 
late as the 20th December, 1849, he says, in one of his letters : 
" I know not what conditions Castillero may have proposed to 
the Supreme Government of Mexico, but, whatever tliey may 
Lave been, they cannot be fulfilled in California, by reason of 
the change of government." — Trans. 1847. 

The letter of the 5th May, 1847, contains the sum and sub- 
stance of ail the fraudulent suggestions which from time to time 
James Alexander Forbes made to the parties in Mexico, down 
to the early part of the year 1850. The subject was not re- 
sumed until, according to his statement, he went to Tepic in 

1849. He says that, on the 27th May in that year, he left a 
memorandum in Tepic with Mr. Alexander Forbes, containing 
the same suggestions. From that time until the 26th February, 

1850, he continued to urge the manufacture of new titles. 
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It is curious to observe how Mr. James Alexander Forbes' 
objections to the Castillo Lanzas grant cliange with the circum- 
stances of the country, and with the various forms assuined by 
the opposition to the Almaden title ; and how his suggestions 
as to the features of the new grant, and his arguments in support 
of them, are modified by what he conceives to be the necessi- 
ties of the case. In May, 1847, his great objection to the Cas- 
tillo Lanzas decree as a title, consisted in the fact that, Califor- 
nia having passed from the dominion of Mexico, there was no 
Governor who owed obedience to that country, and who would 
obey the order to put Castillero in possession. So far as Mex- 
ican authority was concerned, California, to use his expression, 
was acefalo — headless. 

In the latter part of 1849, when certain parties were seeking 
to purchase the Berreyesa title — which they asserted covered 
the Almaden mine — his objection to the Castillo Lanzas two- 
league grant takes another form. It then occurred to him, that 
as by that document two leagues of land are granted to Castil- 
lero on his mining possession, and as by the act of the Alcalde 
conferring that possession, the mine is described as being on 
Berreyesa's Bancho, a serious objection to the title might be 
raised on that ground. And afterwards, when he considered 
the Castillo Lana^ grant in reference to the probability of ite 
recognition by the United States Government, he doubtlesa 
anticipated the stereotyped objection of the want of definite 
boundaries, and segregation from the public domain. 

These three objections to the validity of the Castillo Lanzas 
grant are scatterejl broadcast throughout his letters. The first 
objection is urged in the letter of the 5th May, 1847, and, I 
believe, is raised in none of his other letters ; for before he took 
up the subject again in 1849, the treaty of peace had been 
made, and it is possible he had discovered that an American 
Military Governor was not so terrible a character as he once 
supposed. With the other two objections, his letters from the 
middle of the year 1849 to the month of February, 1850, are 
filled. 

When in July, 1858, Mr. James A. Forbes was summoned for 
th,e second time as a witness in this ease on behalf of the Gov- 
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eminent, I asked him this question : " Then you considered 
Castillero's title, as set forth in Castillo Lanzas' decree, appended 
to the contract of habiUtacwn, good enough- as far as it went ; 
but you Gouceived something more waa necessary, and that was 
a ratification by the Supreme Government of the act of posses- 
sion given by the local authorities of California—am I correct ?" 
To which Mr. Forbes responded ; " Not exactly. I did not 
consider the decree of Castillo Lanzas to be good, because it 
was nothing more than a simple order to put Castillero in 
possession of a tract of land, without specifying boundaries, I 
did consider that the ratification of the possession, in accord- 
ance to the mining ordinances, by the Federal Government, 
would enable the claimant to hold the mine and hacienda." 

I next asked him the question : " Then, if on the 5th May, 
1847, you bad known that Caatillero had proposed to the Su- 
preme Government of Mexico a contract, one of the articles of 
which was, that the Supreme Executive should ratify and eon- 
firm to him the possession of three thousand varas in every 
direction from the mouth of the mine, which had been given 
him by the local authorities in California, and that the Supreme 
Government had approved the contract proposed \iY Caatillero 
in all its parts, the only fault which you could have found with 
Castillero's title would have been, that it did not describe with 
sufhoient accuracy the boundaries of the two square leagues of 
land, into the possession of which it directs the Governor of 
California to put Castillero — am I correct ?" 

Mr. Forbes replies: "If I had known that Castillero had 
succeeded in obtaining the documents described in the question, 
I would have believed his title to have been good, with the 
exception expressed in the question, viz., the want of descrip- 
tion of boundaries, which would have subjected the claimants 
to a litigation with the claimants of the adjoining lands." 

Having gotten so much out of the witness, I concluded this 
branch of the examination with the following question: "It 
appears from your letter of the 5th May, 1847, that you were 
dissatisfied with Castillero's title, consisting of the decree of 
Senor Lanzas appended to the ratification of the contract of 
avio by Castillero, a copy of which had been exhibited to yoa 
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by Mr. Walkinshaw, and that your tlissatisfaction arose from 
what you conceived to be two defects in that title — first, the 
absence of specifically named boundaries ; secondly, the \yant 
of confirmation by the Supreme Government of the mining 
possession which had been given to Castillero by the local au- 
thorities of California ; and that in consequence of those defects 
you gave the advice contained in yonr letter of the 5th May, 
1847 ; and it further appears that at the time that letter was 
written, you had no reason to believe that the title papers of 
Castillero were not •perfectly genuine ?" To which Mr. Forbes 
replied : " I answer, yes," 

" It follows, therefore," I continued, " does it not, that the 
first idea of the necessity of having other title papers made, 
originated with you ; that the first recommendation of such a 
course proceeded from you, and that this was done simply be- 
cause yon did not have confidence in the legal effect and oper- 
ation of a genuine title paper ?" Mr. Forbes responded : " I 
state that, in order to remedy the defects alluded to in tlie title, 
the course pointed out by me suggested itself as the most proper 
mode of remedying those defects. I am unable to state whether 
that suggestion was the first that had been made to the parties 
in interest, for the object expressed, by any other party than 
myself; that it was not particularly based upon my knowledge 
of the legal effect of the genuine title, but for the reason already 
stated, via,, want of boundaries, and ratification of the posses- 
sion. "—K-aws. 931, 932. 

n. For the purpose of becoming more familiar with dates, 
and of ascertaining precisely the condition of the affairs of the 
mine in May, 1847, let us very briefly recapitulate a part of 
this history. 

On the 12th June, 1846, General Castro gave a power of 
attorney to Eugene McNamara to negotiate with an English 
company a contract of hahilitacion of the mine. 

On the 22d September, 1846 (or about that time), James 
Alex, Forbes purchased from the Robles' two of their barras, 
or shares, in the mine. 

On the 2Slh November, 1846, Eugene McKamara, in the City 
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of Tepic, entered into sucTi a contract, on belialf of the owners 
of the mine, witli Mr. Alexander Forbes of that place. 

On the 17th December, 1846, through the agency of Don 
Francisco Martinez Negrete, Mr, Alex. Forbes procured the 
ratification of the McNamara contract by Don Andres Caatillero 
in the City of Mexico ; and also a lease for the term of that 
contract — sixteen years — of the two leagues of land around the 
mine, which had been granted to him on the 23d May, 1846, 
by the Supreme Government. 

This ratification was made in an instrument in writing, called 
a public act, written in the book of Protocols of a Notary Pab- 
lic, and signed by Gaatillero and Negrete. 

The original title for the two square leagues was exhibited to 
Mr. Negrete by Caatillero, and handed to Mr. Romero, the law- 
yer, to aid him in drafting the instrument of ratification ; it was 
exhibited to the Notary, and copied verbatim in that instru- 
ment, and then delivered by Castillero to Mr. Negrete, by 
whom, on the 19th December, 1846, it was sent to Mr. Aiexan 
der Forb^, in Tepio. — Negrete's Dep. ans. 32 ; TVans. 2401. 

On the same day on which Castillero ratified the McNamara 
contract, he also sold to Mr. Alex. Forbes five shares in the 
mine, for the sum of four thousand dollars. The sale was made 
by public act. The conveyance was written in the book of 
Protocols of the same Notary, and begins on the page on which 
the instrument of ratification ends, that is to say, on the page 
on which the copy of the two-league grant, appended to that 
instrument, ends. — Brodie's Dep. ; Trans, 1063. 

A testimonio of each of these two instruments, that is, the in- 
strument of ratification and sale, was delivered by the Notary 
to Mr, Negrete, and by him sent to Mr, Alex. Forbes in Tepic 
oa the 19th December, 1846. — Negrete's Dep., ans. 33; Fmns. 
2401, 

A copy of the same instrument of ratification was obtained 
from the Notary's office by Mr. Negrete for Mr, Alex. Forbes, 
and transmitted to him on the 6th February, 1857. — Negrete^s 
Dq)., ans. 34 ; Trans. 2402. 

The original document of title for two square leagues, which 
Castillero in December, 1846, delivered to Mr. Negrete, by 



>v Google 



62 

wliom on the 19th of that month it was sent to Mr. Alexander 
Forbes ; and the testimonios of the izistrument of ratification, 
■which Mr. Negrete sent to Mr. Forbes on the same day ; and 
the copy of said instrument of ratification, which he sent to 
Mr, Forbes on the 6th Feb. 1847 — all of which are in evidence 
in this case — were exhibited to Mr, Negretc on his examina- 
tion, and by him identified and proved. — Negreie's Dep., ans. 
85, 36 J TVaMs. 2402. 

On the 7th January, 1847, Mr. Alexander Forbes wrotefrom 
Tepic to James Alex, Forbes in California, informing him of 
the McNamara contract of avio, of Castillero's ratification of it, 
and the sale of five barras; and advised him that Mr. Walkin- 
sbaw, who was coming to California to take possession of the 
mine and commence operations, would tell him all about those 
transactions, and show him the documents relating to them. 

In April, 1847, Mr. Walkinshaw took possession of the mine 
under the McNamara contract, ratified as it was by Oastillero 
in Mexico. ■ 

On the 4th May, 1847, Jamea Alexander Forbes, carrying 
out Castillero's promise, aa part owner of the mine and as agent 
of the two Eobles, also part owners, ratified the said McNa- 
mara contract in the very words in which Castillero had ratified 
it — copying his language verbatim — in the understanding, he 
adds, that the two sc^uare leagues belongs to the mine owners 
in proportion to their interests in the mine. 

On the 5tb May, 1847, James Alexander Forbes addi-essed 
a letter to Mr. Alexander Forbes, informing him of Mr. Walk- 
inshaw's arrival, and that he is in possession of the mine. In 
this letter he claims for Castillero's partners an interest in the 
two-league grant set forth in the Castillo Lanzas decree, pro- 
portioned to their shares in the mine ; and, owing to what he 
conceives to be legal defects in that grant, suggests the fraudu- 
lent procurement of ante-dated title papers. 

We can now appreciate the condition of affairs in May, 
1847. 

Shortly after Mr, Walkinshaw took possession of the mine 
in April, 1847, he returned to Mexico, leaving Mr. James A. 
Forbes in temporary charge of the mine. The exact date of 
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his departure is not known ; but very probably it occurred in 
June, 1847 ; for on the 14th July in that year, J. A, Forbes 
informed Alex. Forbes that "up to the present time nothing 
has occurred to affect the quiet occupation of the mine of 
Almaden. Since the departure of Mr, Walkinshaw, Mr. Alden 
has done little in the mine, in consequence of the scarcity of 
operatives. The Indians have almost all left him, and such is 
the indolence of this class of people that I am quite certain 
yon will never be able to do anything with such laborers. I 
should advise you to try and procure some of tlie natives of 
the Sandwich IslandSj through the influence of Mr. Wyllie," 
mch. 0. H. X. No. 3, Trans. 541. 

It is perhaps worth while to note, that in this letter James 
A. Forbes mentions the discovery of a splendid specimen of 
quicksilver ore at a " spot within or near the limits of the two 
leagues conceded to Castillero and aocios "; and adds, he had 
informed the discoverers that he " could not permit any claim 
or operation to be entered upon until the land should be meas- 
ured." — 'Trans. 541. 
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PART FOURTH. 

From Octobbb, 1847, to March, 1848, iNCLUDi:?rG Mr. 
Albxandek Forbes' visit to California, and an ac- 
count OF HIS Transactions connected with the Mixe. 

I, The next notable event in the history of the mine is the 
arrival of Mr. Alex. Forbes in California, in the latter part of 
September, 1847. This circumstance, although in itself a mat- 
ter of no moment, has been iaveated with much importance by 
the heated imaginations and strained conceits of the Govern- 
ment's special counsel, in the suit of the United States v. John 
Parrott and others, praying for an inj^inction and receiver. 

One of these gentlemen, Mr. Edwin M. Stanton (the same 
person who, while in the employment of Attorney General 
Black, and under pay by the Government, was kindly permit- 
ted by his superior to appear in the U. S. Supreme Court 
against their common client, the United States, in the claim of 
James Eldridge and Henry Laureucel for this same mine — the 
Attorney General nol appeariiig in person to defend the inter- 
ests of the United States in that claim) — asserted in argument, 
on the motion for an injunction and receiver in the suit of the 
United States v. John Parrott aud others, that the mine of 
New Almaden was never taken possession of, nor worked, 
until Mr. Alexander Forbes came to California in 1847. This 
assertion, I doubt not, was repeated by him in a report relating 
to that suit, signed by the Attorney General and purporting to 
be the work of. that functionary, but whose authorship I am 
convinced may be traced to Mr. E. M. Stanton; for that re- 
port is manifestly written by an employ^ of a private conflict- 
ing claim : and it is very easy to believe that the Attorney 
General, having lent Mr. Stanton to the adversaries of the Gov- 
ernment, would follow up that act of generosity by lending his 
name to Mr. Stanton, signed to that report. For much, but not 
for all, that is false in that report, the Attorney General has 
whatever excuse is afforded by the profoundest ignorance of 
the subject of which he treats. But its palpable denial of jna- 
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tiee, its malicious defamation of character, and its disgraceful 
indecencies, arc so manifest, that no person -who has the least 
appreciation of the responsibility of a great ofhee, or of the 
decorous ohservances due to the intercourse between high Gov- 
ernment functionaries, would have signed such a document. 
Let us hope that he may find even some sort of a defense 
against the charge of injustice, slander, aud indecency, in not 
having read the report before he signed and dispatched it. 

The other special counsel for tlie Government, Mr, Ran- 
dolph, finds in this visit of Mr. Alexander Forbes the occasion 
on which were manufactured ali the title papers in the case, 
connected with the registry and the juridical possession of the 
mine. This theory, to say the least and the most for it, is en- 
titled to laudation for its boldness. Bold, it surely is ; for it 
defies a thousand facts, and all those presumptions which come 
to us, accredited by the law, which is the perfection of reason, 
as a corps of experienced guides to the truth, in all matters per- 
taining to human motives and conduct. 

And during this visit, also, Mr. Randolph contends that 
Alexander Forbes wrote the alleged letter of the 28th March, 
1848, to James Alex. Forbes, in which he declares that all of 
Oastillero's title papers were procured from the Supreme Gov- 
ernment long after the Americans had taken possession of 
California. This is the stolen letter, the existence, loss, and 
copy of which Mr. Randolph holds to he proven by the testi- 
mony of James Alex. Forbes and his half-breed Indian, Robert 
Birnie; which had lain dormant for ten years in an old port- 
folio of James Alex. Forbes, and turned up miraculously in the 
hour of sorest need to be copied by Robert Birnie ; and then 
as miraculously disappeared, to be seen no more. It came out 
of darkness, and to darkness it returned. It has pleased Provi- 
dence, in its revelation of that important truth, to select, for 
attesting witnesses, a man who stands self-confessed thrice a 
perjurer, and his dirty tool, Robert Birnie, of whom his neigh- 
bors declare he will perjure himself for money. 

II. The correspondence between the two Forbes', part of 
which has been offered in evidence by the Government, and 
part by the claimant, discloses very fully the nature of Mr. 
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Alexander Forbes' transactions in reference to tlie mine, during 
his sojourn in California. They were as follows : 

Mrst. A thorough exploration of the mine, to ascertain the 
■width and direction of the vein, and the average richness of 
the ores. 

Second. A reformation of the act of possession, as given in 
December, 1845 ; and an increase of the number of pertenencias. 

Third. A survey of the two square leagues which had been 
granted to Castillero, as shown by the Castillo Lanzas decree; 
and, in connection therewith, the settlement of boundaries with 
the Berreyesa's on their eo-terminous sides. 

Fourt^i: A negotiation for the purchase of the four harras 
originally belonging to the Hobles brothers, two of which James 
Alexander Forbes had purchased from them as far back as 
September, 1846, although the written conveyance is dated 
14th September, 1847. The consideration expressed in the 
instrument of sale is $3860. — Trans. 172, 450. 

To recapitulate more fully : — 1st. The first of the letters that 
passed between James A. Forbes and Alex, Forbes, while the 
latter was in California, is dated October l.st, 1847, and simply 
informs J. A. Forbes of Alex, Forbes' arrival in Monterey on 
the 30th September. 

The next letter is written from the mine, on the 19th Novem- 
ber, 1847, addressed to James A. Forbes. By that time it 
appears he had entered upon his examination of the vein, I 
give the entire letter : 

MiNA, 19th Nov. 1847. 
James a. Forbes, Esq. : 

My Dear Sir : — I wrote you the other day, which did not 
find you at home. I am still here preparing the apparatus for 
makmg a better trial of the ore ; but as Mr. Wallis, the artisan, 
is unwell, we go on but slowly. I am also very anxious to 
have the mine cleared out and put in a proper working state 
before I leave it, and for this purpose we nave been sinking a 
"plan" at the "Respaldo Alto," in order to run a testero 
across the vein, and so discover the value and abundance of the 
ores in its whole width. In doing this, we have most unex- 
pectedly found that in this plan there is no cinnabar what- 
ever, although over it, in the upper part of the vein, there are 
ores. This puzzles us greatly, but we hope that in cutting 
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across we will fall in again with ores towards the " Eespaldo 
Bajo." Can this mine be a maiito ? I must verify that, and 
so must you and the Padre, with your own eyes. I see very 
good ores in the upper part of the mine, in all directions ; but 
why does it get into horra lower down? The plan is about 
five varaa lower down than where you and the padre wrought, 
and on the other side of the vein. 

The people will go on cutting across, and when they agaia 
get into metal, I will send you a man on purpose. I am confi- 
dent we shall find them, but there will always be about two 
varas or more of the vein next the Eespaldo Alto without ores ; 
at least I think so, and I hope nothing worse may be the case, 
"We still see good ores in the upper part of the vein near the 
Kespaldo Bajo, where yoii and the Padre took out your ores. 

I have been somewhat alarmed about the borra, but I hope 

there will ultimately be no' cause for this, yet I have thought 

it right to inform you and the Padre, and have no doubt but 

that my Mepress Courier will, in a few days, carry better news. 

I am, my dear sir, yours very truly, 

[Trans. 385.] Alex. Poebes. 

The next thing we hear of Mr. Alexander Porbes, is con- 
tained in his letter of the 24th November, 1847, communicating 
the fact that -the vein, or cinia, of ores, of which they have been 
in search, is at last discovered. This letter I give entire, also : 

Mine, 24th November, 1847. 
For Mr. J, A. Porbes and 

the Padre Eeal, Santa Clara. 

We have at last found the vein or " ciuta " of ores which we 
were looking for, go that I have now the pleasure to inform 
you and the good Padre of our luck, as I promised I should do ; 
but I fear this mine will be reduced to this cinia, and the great 
body of it will be. tepetate muerto; but, perhaps, the cinia may 
be wider below than it is above. To see whether this is so or 
not, has been the object of our labors since discovering the proper 
direction of the vein of the whole mine, which discovery makes 
everything more plain. This direction was before entirely 
TnistaJcen; of which and other things we will have a great deal 
to talk about when we meet. When Mr. Walkinshaw arrives, 
and takes a look at the mine, I think we shall take a turn to 
the Mission. I expect him, to be at Bernal's Hancho this after- 
noon. 

I may say now, that it is impossible we can go off the main 
vein of the mine, aa it is entirely different from the walls 
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[respaldos), they being of a hard rock, of quits different char- 
acter, whereas the vein ia quite soft and easily distingaished. 
All we have to do is to look for the dntas which have got ores, 
which in ray opinion will be reduced to one not very wide. 
ITrans. 386.] A. Forbes. 

From these reports of Mr, Forbes' investigations, it has been 
argued by the counsel for the United States, that the mine 
never was taken possession of nor worked until the latter part 
of the year 1847. This assertion is not only disproved by an 
abundance of other testimony, but it is also directly contradicted 
by the letterof the 19 th Kovember, 1847, above cited, ia which 
Mr. Alexander Forbes, says : " We still see good ores in the 
upper part of the vein, near the respaldo hajo, where you and 
the Padre took out your ores." Now it will be remembered 
that Padre Peal bad charge of the mine from Castillero's de- 
parture, in April, 1846, to about September in that year, when 
it passed under the control of J. A. Forbes, who continued in 
possession until Mr. Walkinshaw'a arrival in April, 1847. 

Nothing can be more natural than that Mr. Alexander 
Forbes, who had recently leased the mine for a term of sixteen 
years, and had undertaken to work it during that time at his 
own risk and expense, and had come all the way from Tepie 
to look after it, and who was the proprietor of one-third of it, 
should have made a thorough examination of all such particu- 
lars as were connected with the success of his enterprise. And 
■ what subject could possibly have possessed greater interest for 
him than the true resources of the mine, which, at a great out- 
lay of money, he had engaged to develop. Upon them, every- 
thing depended. Ignorant of them, he could devise no reason- 
able plan of operations. The subject surely was an attractive 
one, 

That it should not have been well ascertained, in 1847, 
whetber there was a vein (oinia) of ore ; or whether the ore 
was merely an isolated deposit or spread {manto), is not at all 
strange. The question could only be solved by laborious 
scientific examinations, suoh as had not been conducted in the 
progress of the extractions which were made under the super- 
intendency of Padre Peal and James A. Forbes. The appre- 
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henaion tliat the mice might be only a spread, o'cmanto, was 
probably suggested to Mr. Alexander Forbes by the once cele- 
brated quicksilver mines of Gruaneavelica, in Peru, where the 
mineral was deposited in a horizontal spread, or manto, as the 
Spaniards call it, tlie word literally meaning "a cloak." [Sal- 
orzaiio Pol. Ind., Lib. VI., Cap. II., No. 14.] These mines 
must have been exhausted long ago. 

Nor was it at all strange that the ignorance of those persona 
who had previously examined the mine, considering the small 
extent to which it had been worked, had deceived them with 
regard to the trite direction of the vein of the whole mine. They 
who are experienced in mining operations know that such mis- 
takes are very common. The law, too, admitting their fre- 
quency, endeavors in a spirit of justice to correct them, that 
they may not cause detriment to the discoverer, by withhold- 
ing from him the fruits due to his enterprise and labor. This 
we shall see when we come to consider the right of the mine 
owner to change the boundaries of his mine so as to include the 
vein whichever way it may run. 

After Mr. Alexander Forbes had satisfied himself that the 
mine was not a manto, but a vein, the true direction of whictt 
he had discovered, and had learned the result of certain assays 
of the ore made by James Alexander Forbes, he addressed 
to the latter the following letter : 

N. Almaden, 19th January, 1848, 
My dear sir : — I am very much obliged to you for your 

Srompt attention to the business in hand, and return the espe- 
iente immediately. 

I am much surprised at the result of your assay, and shall 
try what I have. It will of course be better to say nothing 
about it, particularly as I have already written to Monterey that 
there is no mine, nor does there appear to be any quantity of 
this kind of stuff, 
I hope soon to see the Alcalde. 

My dear sir, yours truly, 
[J^ans.'] A. Forbes. 

The Attorney- General and Mr. Stanton have made great 
capital out of this letter. They isolate it. They sever it from 
all that preceded and all that followed it. They cut it off from 
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all supplies of meaning, whicli other letters and contempora- 
neous events abundantly afford. They take up this detached 
sentence i " It will of course be better to say nothing about it, 
particularly as I have already written to Monterey that there ia 
no mine ;" and they gravely inform the President of the United 
States, upon such authority, that previous to 1848 the land had 
not been formally taken possession of under title. 

Listen to Messrs, Stanton and Black: "The land was not 
formally taken possession of under title until long after the oc- 
cupation of California by the American forces. It was then 
done clandestinely, and accompanied with a written statement 
by the chief partner in the concern, to the authorities of Monte- 
rey, that there was no ore there. The statement was of course 
known to be false, and the person who made it simultaneously 
wrote to hia partner and told him of the trick he had played." 

Such is the commentary of Messrs. Stanton and Black on 
this letter. They wrest it from its true connection, where it 
admits of a natural and honest intent, to join it with something 
to which it was in no way related, for the purpose of giving it 
a fraudulent meaning. The letter was evidently written either 
on. the subject of the examination of the mine, in which Mr. 
Alexander Forbes had been for some time engaged, and referred 
directly to the surprising results of the assay of the ore made 
by James A. Forbes, or it referred to some other recently dis- 
covered mine. Mr. Alexander Forbes advises James Alexan- 
der Forbes to say nothing about the result of the assay, " par- 
ticularly," he adds, " as I have written to Monterey that there 
is no mine." This statement was of course known to be false, 
says Messrs. Stanton and Black. Wliy was it known to be. 
false ? Mr. Alexander Forbes evidently uses the word " mine" 
as synonymous with "mineral," Even supposing that this 
statement refers to the New Almaden mine, why might he 
not have written to Monterey, as he had written to James Ales. 
Forbes on the 19th of the preceding month, informing his 
friends there of the entire absence of cinnabar in all the exca- 
vations he had made for the purpose of ascertaining the extent 
and nature of the deposit ? And why might not he very natu- 
rally and honestly consider it prudent under the circumstances 
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not to disclose just tlien a different coudition of affairs ? It 
was his own business. He was under no obligation to publish 
his discoveries. He liad a right to select his own time and 
place and means for making them known. And if he had 
communioated to any person in Monterey his utter want of suc- 
cess at one stage of his explorations, he surely exercised only 
a proper discretion, considering the peculiar condition of Cali- 
fornia, in guarding against the circulation of rumors which 
might be misconstrued to contradict his former statements. 

But, say Messrs. Stanton and Black, the letter referred to as 
having been written to Monterey, was a written statement ad- 
dressed to the authorities at Monterey. This assertion is entirely 
without foundation. It is a pure fabrication of Messrs. Stanton 
and Black, intended to deceive the President. Mr. Alexander 
Forbes does not say, nor is there any evidence to prove, to 
whom he had written in Monterey. 

Nor is that the only malicious fabrication of which Messrs. 
Stanton and Elack have been guilty in their comments on the 
letter to some person in Monterey. They assert (what is pro- 
ven by the record to be absolutely false) that Mr. Alexander 
Forbes took possession of the land of Almaden clandestinely ; 
and they add what is equally false, that the letter to Monterey 
accompanied the clandestine taking of possession, and they de- 
sired it to be inferred that the " written statement by the chief 
partner in the concern to the authorities at Monterey, that there 
was no ore," was made to prevent such obstacles to the clan- 
destine taking of possession, as might have been interposed had 
the true value of the mine been known. 

The truth is, as we have seen, that the mine of Kew Alma- 
den, with an extent of three thousand varas in every direction 
from its mouth, had been in the possession of Castillero, his 
partners, and his and their assigns, since December, 1845; and 
in April, 1847, Eobert "Walkinshaw, as the agent of Mr. Alex- 
ander Forbes, to whom Castillero, in December, 1846, had 
leased the two square leagues (two sitios) of land on his mining 
possession, took possession of the mine, of the three thousand 
varas, and of the said two square leagues. "We have seen how 
jealously the possession of these two sitios was guarded by 
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Jamea Alexander PorbeSj who was temporarily in charge of 
the mine during the absence of Mr. "Watkinahaw, in July, 1847. 
Thia is shown in his letter of the 14:th of that month to Mr. 
Alexander Forbes, in which he says : " I was presented yes- 
terday with a splendid specimen of quicksilver ore, from a spot 
within or near the limits of the two leagues conceded to Cas- 
tillero and socws, * * I immediately had an interview with the 
discoverers, and informed them that if any rich vein did in 
reality exist without the limits of the two leagues, and docu- 
ments could be manifested of the denunciation, I was ready 
to enter into a contract in the name of the company of Alma- 
den for working the vein ; but that I could not permit any 
claim or operation to bo entered upon, until the land should be 
measured." — Muh. 0. H. X. No. 3. Trans. 541. 

I presume that the formal taking of possession of the land 
under title, mentioned by Messrs. Black and Stanton, and by 
them described as having been done clandestinely, was intended 
to refer to the survey of the two leagues of land of which 
James Alex. Forbes speaks in the letter just cited. To that 
survey I will refer a little later. 

Second. Before doing so, however, I will briefly notice the 
proceedings by which Mr, Alexander Forbes endeavored to 
procure an amended possession of the mine, and an increase of 
perten&ncias. It will be. remembered, that in his letter of the 
19th November, 1847, he states, that in the excavations be had 
been making across the vein to discover the value and abund- 
ance of the ores in its whole width, he had " most unexpect- 
edly found no cinnabar whatever." This puzzles ns greatly, he 
says, and he asks: "Can this mine hn 3,manto?" His next 
letter, written five days later, contains the cheering informa- 
tion that he has at last found the vein, or dnta, of ores which 
he was looking for. To see whether this vein might not be 
wider below than it is above, has been, he says, " the object 
of our labors since discovering the prober direction oftlis vein of 
the whole mine^ which discovery makes everything more plain. 
This direction was before entirely mistaken." 

Kow, it is provided by the Mining Ordinances, Fit. IX., Art. 
10, that the Mining Deputies, accompanied by the Professor of 
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Mines and a Notary Public, shall visit all the mines in their 
District at least once a year, to see that the provisions of the 
law relating to the security and preservation of mines, and to 
their proper working, are strictly observed, and to adopt means 
to enforce them where they are disregarded. — Sallech^s Coll. 242. 
And it is farther provided by the Ordinances, Title VIII., 
Art. 11, that if it should tnrn out, in the progress of mining 
operations, that the direction o£ a vein had been at first mis- 
taken, the mine owner, on application to the proper authority, 
might reform or change his boundaries so as to include the 
vein, if such alteration would not injure his neighbor. — Ihid. 226. 
And again, the Ordinances grant to the discoverers of a mina 
three _perfe«OTci'a-!, andif such newly discovered mine be worked 
in partnership, four additional pertenenctas, making seven in 
all.— m VI Art. 1. TU. XI., Art 2. Ihid, 223, 252. 

Mr. Alexander Forbes having put the mine in order, and 
ascertained' the true direction of the whole vein, addressed a 
petition, on the 19th January, 184:8, to the Alcalde Weekes, 
praying that he would visit the mine, inspect its works, reform 
the boundaries according to the true direction of the vein, cor- 
rect such mistakes as might appear in the former act of posses- 
sion, and decide upon the increase of pertenendas which might 
be possessed by the owners of the mine. — Trans. 387, 388. 

Two days after this petition, that is to say, on the 21st Jan- 
uary, 1848, Alcalde Weekes, with two assisting witnesses and 
a practical miner, visited the mine, inspected its works, de- 
scribed what they conceived to be the true direction of the 
vein, and, considering that it was worked in partnership, con- 
ceded to the company the right to four continuous j^eT-ienencias 
along the course of the vein ; and concluded by stating that 
(A« right and tiih of the mine to the land granted in the original 
act of possession remains valid. — Trans. 286 ; and translation, SOS- 
Let us note just here that Alex. Forbes' letter to James Ales., 
in which he speaks of having already written to Monterey that 
there is no mine, bears the same date with his petition to Al- 
calde Weekes, praying that the mine might be officially visited 
and inspected. We note this fact in confirmation of our sup- 
position that the letter to some person in Monterey, if it relates 
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to the Almaden mine, miist have heen written about the 19th 
November, 1847, when bo most unexpectedly found that there 
■was no cinnabar whatever in the excavations made across the 
vein, to ascertain its width and richness. It would be absurd 
to suppose that, while he was praying one officer at San Jos^ 
to visit and inspect the mine, with two assisting witnesses and 
a practical miner, and to make a public record of the result of 
such inspection, he would be writing to the authorities at Mon- 
terey, not a day's ride from San Joa^, informing them that 
there were no ores in the mine. 

There is another thing in this petition of Mr. Alexander 
Forbes to Alcalde Weekes, to an explanation of which I ask 
the attention of the Court. It will be perceived that Mr, I'orbea 
requests the Alcalde to decide upon the increase of pertenen- 
cias to which the mine owners are entitled by virtue of its 
being worked in partnership. Upon this, the Government 
counsel ask : Why, if the original act of possession, dated SOth 
December, 1845, had been in existence in January 1848, by 
which the Alcalde Pieo granted a mining possession of three 
thousand varas in every direction from the mouth of the mine, 
should Alexander Forbes have prayed the Alcalde to grant 
an increase of pertenencias in 1848, as provided by the ordi- 
nances ? For, say they, three thousand varas, measured in 
every direction from the mouth of the mine, includes many 
more pertenendas than the seven which Alcaldes are authorized 
to grant when a newly discovered mine is worked in partner- 
ship. 

To which we reply : A careful examination of the Act of 
possession given by Pico in 1845, discloses the fact that the 
Alcalde gave possession of the mine, and also granted to Oas- 
tillero three thousand varas in every direction from the mouth 
of the mine. He first declares that he gives juridical posses- 
sion of the mine known by the name of Santa Clara ; and then, 
proceeding to enumerate several reasons for what follows, he 
grants to Castillero three thousand varas in all directions, sub- 
ject to the provisions of the general Mining Ordinances on that 
subject. So that the giving of juridical possession of the mine 
was one act, and the granting of three thousand varas in all 
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directions was another act, both of ^?h^ch were recorded in the 
same instrument, which ia usually called the act of possession. 

What, then, did he mean by the mine? What was its ex- 
tent? Evidently, be intended by the mine such a number of 
pertenencias as the discoverer of a mine in a new bill {cerro) 
was entitled to by the ordinances,— which would be three, if he 
worked the mine alone, and seven, if he worked it in partnership 
with others. 

The distinction between the juridical posseasion of the mine 
and the grant of three thousand varas, is very explicitly stated 
by Castillero in hia proposals to the Junta de Fomento on the 
12th May, 1846. There be says: "Wherefore, I have de- 
nounced and taken possession, not only of the said mine called 
Santa Clara, but also of an extent of three thousand varas ia 
all directions from the said place." 

Jos^ Castro, in the power of attorney which he gave McNa- 
mara in Monterey on the 12th June 1846, speaks of "the pow- 
ers which my partners have granted to me, for the purpose of 
executing every contract which may offer in regard to the three 
pertenmcias, which by just title, and as discoverers, we possess 
in the quicksilver mine situated in the district of Santa Clara." 
It thus appears that Castro thought that he and his partners, 
as discoverers, were entitled to a mine consisting of three per- 
tenencias. I know he was mistaken. They were entitled to 
seven pertenencias. 

In the contract of avh, or lease of the mine, which Mr. Mc- 
Namara made under that power with Alexander Forbes in 
Tepic, on the 28th November, 1846, the mine is said to em- 
brace three pertenendas. 

When Castillero ratified this contract in the City of Mexico, 
in hia recital of Castro's power of attorney to McNamara, and 
of the contract of avio, made in pursuance of it, he speaks of 
three pertenencias only. His silence in regard to any other and 
larger claim amounts to nothing; for he was only called on 
to ratify what had been already done. He was under no obli- 
gation to do that even. , And he might well have supposed 
that, whatever number oi pertenemdas the mine included, three 
would be as many as the company could work in the sixteen 
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years of tlieir term. It is in proof that they have scarcely ex- 
ceeded tlie limits of one ^erferaetici'a [Day's 2)ep., JVans. 1097]. 
In the iastruraent of sale of five harras to Alexander Forbes, 
executed by Oastillero on the same day with that in which he 
ratified the contract of avio, nothing is said of the number of per^ 
teTimcias of which the mine consisted. He merely declares that 
he is the owner of twelve shares in the mine, and that he "sella 
to Mr. Alex. Forbes five shares of the twelve which belong to 
him in fee in the aforesaid mine of Santa Clara." — HVans. 2505. 

The same distinction between the juridical possession of the 
mine, and the grant of three thousand varas, as set forth in the 
record of possession given by Pico in 1845, is expressed by 
James Alexander Forbes in his letter of the 5th May, 1847, 
where he advises bis correspondent to obtain from the Supreme 
Grovemment " the unqualified ratification of the juridical pos- 
session which was given of the mine by the local authorities of 
this jurisdiction, including, if possible, the three thousand varaa 
of land given in that possession as a gratification to the discov- 
erers." And in his deposition, in answer to questions by the 
Government's counsel, he says, that besides the amended pos- 
session given by Weekes in 1848, he never knew any other 
possession to have been given, except that given by Pico in 1845, 
" This embraced three pertenencias, so far as regarded the mine. 
Three pertenendas, and also the lands about the Madenda, I un- 
derstood to have been given to Oastillero in 1845. I understood 
that three thousand varas were granted about the Hacienda. I 
think I learnt it about the time I received possession from 
Eeal."— 2^t(ns. 455, 456. 

The deed from the Eobles brothers to J. A. Forbes conveys 
to him two of their barras in each of the three pertenencias of 
the mine ITrans. 172], This conveyance, saya James Alex. 
Forbes, in its terms " comprises everything — all their right, 
title and interest in the lands and mine. By Mexican custom, 
a sale of harras in a mine includes an interest in the hacienda^ — 
2hxms, 456. 

The Junta de Fomenio, in their letter of the 14th May, 1846, 
to the Minister of Justice, inclosing Castillero'a proposals, and 
recommending their acceptance by the Supreme Government, 
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to consider that Caatillero has in his favor " the qualification of 
being discoverer of an absolutely new hUl, in which there was no 
mine open ; and to such there is granted, in the first article of 
the sixth title, three pertenencias, either continuous or interrupted; 
and if he shall have discovered other veins, one {perfenenda) in each 
of them. He has also in his favor the circumstance that he 
works it in company with others, to whom there is granted 
that, without prejudice to the right which they may have by 
the title of discoverers, when they are such, they may denounce 
four new perlen^icias. — Trans. 1168. 

In the supposition by some of the interested parties — Mr. 
Alex. Forbes in the number — that the mine of which juridical 
possession was given by Pico in December, 1845, contained 
thres pertmencias, there is nothing inconsistent with the record 
of that act of possession offered iu evidence by us. In truth, 
the very circumstances which are urged by the counsel for the 
Government as impeaching that record, establish its genuine- 
ness beyond question. 

As I have alluded to Alexander Forbes' petition to Alcalde 
Weekes, solely for the purpose of showing that it does not tend 
in the least to discredit the record of the former act of possession 
in 1845, I wiU satisfy myself on this point by calling attention 
to the concluding part of the record of Weekes' proceedings ou 
that petition, where he refers to the former act of possession in 
these words : " iSiefido constante el derecho y tituh de la mina d 
la gracia de tereno concedido en la origin&l acto de posesion" — 
THE BIGHT AND TITLE OF THE MINE TO THE LAND GRANTED A3 
A REWAED IN THE ORIGINAL ACT OF POSSESSION REMALNIHQ 
VALID. 

Now, the Mr. Weekes who signed that record has been twice 
called by the Government in this case, and the Government 
have proved by him that he saw a little paper book in the Al- 
caide's office at San Jos6, while Burton was Alcalde, containing 
a record of the denouncement of this mine by Castillero, and of 
the juridical possession of it which had been given by Pico in 
1845, He declares, further, when he is shown the original pa- 
pers of denouncement and possession offered in evidence by 
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the claimant, that he helievea them to he the same little paper 
book that he saw when Burton was Alcalde, and which he sub- 
sequently saw in the archives of his office when he was him- 
salf Alcalde in 1848 [TVans. 307]. Burton waa elected Al- 
calde in October or Kovember, 1846 [K-nns. 745 ; Murphy's 
Dep. ans. 61]. When, therefore, this witness in 1848 refers to 
the original act of possession of the mine, and to the grant of 
land which had been made in that act, the conclusion ia irre- 
sistible that he meant the act of possession given by Pico on 
the 30th December, 1845, and the three thousand-vara grant 
therein made. So much for Weekes' possession. 

Third. "We now come to the survey of the two-league grant. 
Our information concerning it is derived from the correspond- 
ence between the two Forbes, and the testimony of Mr. Lyman, 
the surveyor who made it. As it baa little or no bearing on 
auy question in the case, a brief allusion to it will be all that is 
necessary. 

The only letters that allude to the subject are two from 
James Alexander Forbes to Alexander Forbes ; they are 
dated respectively the 7th and l7th February, 1848. In the 
first of these the writer says : — " I have spoken to Mr. Lyman 
upon the subject of this survey, and he very willingly agreed 
to go and see you to-morrow. I shall go to the Hacienda to- 
morrow (Wednesday), in order to assist, if you resolve upon 
the measurement before you proceed to Monterey. My opinion 
of the title of the widow Berreyesa, or rather my first view of 
that title, and the information given by her sons, was that the 
grant was for two leagues ; but I have been at her house on my 
return hither, and I find that the title was given for one league, 
or siHo, and that the word one has been converted into the 
word two. I advise you of this in order to prevent an incor- 
rect supposition of her boundary line. The correctness of her 
title can only be ascertained by examining the archives at 
Monterey. Mr. Lyman tells me that he did not survey Cook's 
land, although he; Cook, had made some proposition to him to 
do it. Perhaps it would be safe to take the limit of Cook and 
the prolongation of that line as one of the limits of the two 
sitm, without meddling with the widow's land or boundary, 
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but you know that she expects to have some line defined be- 
tween her land and those two sitios of the Hacienda, and will 
therefore determine as to that operation." In this letter it 
■will be noted that James Alex. Forbea again refers to the grant 
of two ^Hos. — HVans. 643, 
The last letter, as it is short, I give entire : 

Berreyesa's Farm, 17th Feb., 1848. 

My dear Sir : — The widow has agreed to have the line of 
demarcation between the sidos of the mine and her land, to be 
traced upon the summit of the second hill from her plain (upoa 
wbieb one of her sons is now gone to put up a white flag in a 
tree), and to run along that ridge down to the stream near the 
road which the said line will cross, and skirting along the base 
of the hills near the plain, until it reaches Coolrs line or bound- 
ary. This measure will take in the greater part of the Canada, 
and I think that it will be very near the line you pointed out 
to Mr. Lyman, 

The widow bas desired me to state to you that she wishes to 
bave her land measured as follows : one league upon the line 
of division between herself and Cook, and a parallel line to be 
run to that between her land and the Bernales ; but that if 
you are desirous to have the strip from the point of the hill 
towards the lomiia near Cook's, that she is willing to arrange 
the matter of purchase with you, and will be glad for you to 
make her an offer for that part' of it. 

I am, my dear sir, 

Your obt. servant^ 

Jas. Ales. Forbes. 
Alex. Forbe.s, Esq., New Almaden, 

{Tram. 547.] 

The Mr. Lyman who is mentioned in the first of the fore- 
going letters, actually made the survey. His deposition was 
taken iu this case before the Land Commission on the 18th 
February, 1854. He says : " I made such a survey in the 
month of February, 1848, at the request of James Alex. 
Forbes, of California, and Alexander Forbes, of Tepic, in Mex- 
ico, who was at that time at said mine. At the time the sur- 
vey was made I held a commission from General Mason, who 
was then Governor of California, as surveyor for the Middle 
Department of Califoi-nia, which embraced what is now Santa 
Clara Comity, I was requested to lay out two square leagues 
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of land, and was shown eitlier a grant or a copy of a grant 
from the Mexican Government for two square leagues. These 
were to be laid out so as to cover certain mining rights, called 
pertenenffia, which extended three thousand varas in each direc- 
tion from the mouth of the mine. I made the survey by tri- 
angulatlon, and it was so made as to include two square leagues 
in a somewhat irregular shape, approximating a rectangle, and 
it was so surveyed as to have the mouth of the mine as near in 
the centre as could be, without covering land of the neighbor- 
ing rancko's claimed by individual owners. If there had been 
no surrounding claims it could have been, laid out with the 
mouth of the mine in the centre. 

" The line, as actually run by me on the portion adjoining San 
Vicente, was one which was agreed upon at the time of compro- 
mise between said Forbes and thcBerreyesa family. I was, at the 
same time when this survey was being made, recLuested by the 
widow Berreyesa to make a survey of the Eancho San Vicente. 
I made, in fact, both surveys at the same time, and one of her 
sons went with me and pointed out the boundaries which they 
claimed. The line above mentioned as agreed upon, was made 
the boundary between the two," — !rrans. 11-12. 

This survey, made by a public surveyor, holding a commis- 
sion from General Mason, Governor of California, and in the 
presence of, and after consultations and compromises with, a 
family of adjoining owners, was perhaps one of the secret acts 
by which Mr. Alexander Forbes clandestinely took possession 
of the land under title, as alleged by Messrs. Stanton and Black. 
This must have been the clandestine possession which was ac- 
companied by the letter " to the authorities at Monterey," fab- 
ricated by Messrs, Stanton and Black. Mr. Alexander Forbes 
proceeded in a strange way to the clandestine possession of his 
land under title, by calling upon the Government surveyor to 
survey it for him, exhibiting his title at the same time — almost 
as strange as the measures he adopted to conceal the value of 
the mine from the of&cers of the Government, in rec[uesting one 
of them to inspect it thoroughly, with a practical miner and 
assisting witnesses, and to make a public record of all he should 
learn about it. 
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Fourth. The fourth and the last of Mr. Alexander Forbes' 
transactions, wtile he was in California, relating to the mine, 
was his attempt to purchase from the Eobles brothers their re- 
maining interest of two harras. They originally owned four 
harras, two of which, as far back as September, 1846, they had 
sold or agreed to sell to James Alex. Forbes, but did not con- 
vey to him by written instrument until the 14th September, 
1847, The negotiation was conducted with James Alexander 
Forbes, the attorney in fact of the two Eobles. The trana- 
fiction derives its sole importance from the circumstance that, 
in the course of the treaty for the purchase of this interest, it 
is alleged by the Gfovernment that Mr. Alexander Forbes wrote 
a letter on the 28th March, 1848, to James Alex. Forbes, in 
which he discloses that "in fact, the documents procured by 
Castillero, in Mexico, as his title to the mine and lands, were 
all obtained long after the occupation of California by the 
Americans." — Mck. X. Birnie's Bz'p. Trans, 864, 

The existence and contents of the original letter containing 
this declaration the Government have attempted to prove by 
James Alexander Forbes and Eobert Birnie. The loss of it 
they endeavor to prope by the former, who has testified that it 
was stolen from his carpet bag, in a hotel in San l?rancisco, on 
the 80th June, 1858 [Trans. 869, ans. 14]. Just at this place I 
do not propose to discuss the testimony bearing on this alleged 
original letter, further than to note the following facts, viz. : 
that on the 9th August, 1850, James Alex. Forbes sold one of 
his two bairas to Mr. John Parrott, of San Francisco, for the 
sum of twenty-four thousand dollars [Trans. 179] ; that on the 
29th May, 1855, he sold his remaining iarra to Mr. William 
E. Barron, of San Francisco, for the sum of thirty thousand 
dollars [Trans. 189] ; that on the 11th February, 1856, he filed 
an answer to the complaint of James Tobin et al. v. Eobert 
Walkiuahaw et al. (a suit instituted on the equity side of the 
U. S. Circuit Court for the Districts of OaUfornia), in which he 
set up in defense, among other things, the two-league grant 
from the Supreme Government of Mexico to Andres Castillero, 
as set forth in the decree signed by Castillo Lanzas on the 23d 
May, 1846, and swore it was a genuine dociunent [Trans. 473] ; 
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that in November, 1856, he instituted proceedings in bank- 
ruptcy in the District Court for the Third Judicial District of 
CaHfornia, and procured his discharge in January, 1857 [Trans, 
475] ; tliat after he became a bankrupt he apphed to Bolton, 
Barron & Co., part owners in the mine, and the agents of the 
New Almaden Company, for the loan of ten thousand dollars, 
and was refused it [Trans. 475] ; that just about that time, and 
in conse(juence of such refusal, he sold to Henry laurencel and 
James BIdridge, the owners of the Justo Larios title, for the 
sum of twenty thousand dollars, the use of certain papers sup- 
posed to be adverse to Castillero's title, in order to enable them 
to compromise with the New Almaden Company [TVans, 368, 
467] ; that a compromise was attempted by Laurencel and El- 
dridge, in which, after having exhibited the papers to John 
Parrott, one of the owners of the mine, they failed [^Trans. 379, 
380] ; that the said papers were offered in evidence in this case 
by the Government, and James Alex. Forbes called as a wit- 
ne^ to prove them, on the 14th December, 1857 ; that the sole 
tendency of his testimony, and of the said papers, and the 
manifest object for which he was called and they introduced, 
was to prove that the title papers of Castillero, obtained from 
the Supreme Government, were made after the month of April, 
1849 J that in consequence of the aspersions thus attempted to 
be east on their title, the claimants moved, in Pebruary, 1858, 
for a commission to Mexico to examine witnesses in support of 
it; and said motion having been substantially denied by the 
Court for want of power under the Act of 1851, they next en- 
deavored to have the law so amended as to confer such power 
on the Court ; that in said attempt they failed through the in- 
terference of the U, S. District Attorney and the Attorney 
General, in the Judiciary Committees of Congress; that the 
claimant, having subsequently to James Alexander Forbes' 
said examination, received from Tepic a letter of his to Alex. 
JForbes, written on the 5th May, 1847, whereby it is proved 
that he had seen, critically examined, and commented upon the 
title offered in evidence by the claimant, before the 5th May, 
1847, recalled him for further examination on the 30th June, 
1858, and proved said letter by him [Trans. 837] ; that the 
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whole effect, tendency and value of his firat deposition, and of 
the documents sold by him to Laurencel and Eldridge for twenty 
thousand dollars, was thus destroyed by hia letter of the 5th 
May, 1847 ; that in consequence thereof, and emboldened by 
the zealous and successful efforts of the Executive in prevent- 
ing a fair legal investigation of the facta of this case, and be- 
lieving it wholly impracticable for the claimants to procure the 
attendance of witnesses from Mexico, between the 4th and 10th 
July, 1868, he and Laurencel were much together, and con- 
spired to fabricate a false document to retrieve their fortunes ; 
liiat accordingly, on the 16th July, 1858, he is called again on 
behalf of the Government, and testifies to the existence, loss, 
and copy of the alleged letter of the 28th March, 1848, in 
which Alexander Forbes is made to declare that all of Cas- 
tillero's title papers to the mine and lands of Kew Almaden, 
from the Supreme Government, were made long after the 
Americana took possession of California ; that on his cross- 
examination he confessed that in mailing the answer in equity, 
above referred to, he had perjured himself [^Trans. 935] ; that 
ten of the most respectable gentlemen in his county, hia neigh- 
bors, have testified that they would not believe him on his 
oath; and that he has not produced a single witness to sustain 
his character, which has remained thua impeached since August, 
1858.— [Depos. of Wm. Aram, Wm. L. Smith, H. 0. Mehne, W. 
McChi-tchan, Felix Eaney, Asa Vestal, Isaac Brankam, F. Lewis, 
Thomas Oampbell, and L. 0. SosUck^ — Trans. 960 to 995. 

Of Robert Eirnie, the witness who is called in aid of James 
Alex, Forbes in this matter, all I desire to say at present is, 
that by the t^timony of his coadjutor Forbes he is convicted 
of an important and direct falsehood in his deposition. Forbes, 
whose deposition waa taken after Birnie'a, would no doubt 
have borne him out in the lie, had it not been for the U. S. 
Marshal, who was cognizant of the fact, as Forbes well knew, 
which Birnie denied. Bimie, I will add, has been impeached 
by a large number of wealthy and respectable citizens of Mar- 
tinez, old neighbors, and the principal men in their county. 
These are Col. A. J. Coffee, Judge F. M. Warmcastle, Mr, 
David Boss, Mr, Nathaniel Jones, Mr. Wicholaa Hunsaker, Mr. 
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Beverly R. Holliday, Mr. Elam Brown, Mr. Daniel Small, Mr. 
Calvin Boss, Mr. Edwifl Baldwin, Mr. W. V. Higgins, Mr. 
Matthew R. Barber, Mr. James L. Swaney, Mr. William Ford, 
Mr. Daniel Huosaker, Mr, Edward Lee, Mr. John Sturgis and 
Mr. Henry Matthews.— TVans. 2755 to 2802. 

Bat Mr. Alexander Forbes really did endeavor to purchase 
the two barras of the Itobles and of J. A. Forbes, and offered 
$6,000 for the former, as shown by the correspondence between 
him and J. A. Forbes while he was in Monterey, just previous 
to his departure from California. The letters relating to this 
negotiation are the following : first, a copy, in the handwriting 
of Alex. Forbes,, of a letter addressed by him on the 20th 
March, 1848, to J. A. Forbes, offering him $6,000 for the two 
harraa of tiie Robles ; second, J. A. Forbes' reply, from Santa, 
Clara, on the 22d March, 1848, declining the offer, I presume; 
third, a copy of a letter, in Alexander Forbes' handwriting, 
dated Monterey, 25th March, 1848, addressed to J. A. Forbes, 
replying to his letter of the 22d March, 1848. These will be 
found in the Transcript, on pages 954, 955, 956. 

The letter of 26th March, 1848, is evidently the raw material 
out of which J, A, Forbes fabricated the alleged letter of the 
28th March, 1848, a copy of which was so providentially made 
hj Biraia Their points of similarity I do not propose to show 
at this stage of the argument. I have alluded to the fabricated 
letter of the 28th March, 1848, for the purpose of showing in 
what connection it stands with other facts in the history of the 
case; what a stranger it is among them ; and from what a vil- 
lainous source it emanates. 

This concludes the history of Mr. Alexander Forbes' trans- 
actions in California. 
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PART FIFTH. 

From March, 1848, to November, 1849, when" James Alex- 
ander Forbes Rbcbivkd the Notarial Copy op the 
Castillo Lanzas Two-League Gtrant. 

I. Mr. Walkinshaw and Don Manuel Diaz are mentioned by 
Mr. Alexander Forbes, in hia said letter of the 25th March, 
1848, aa the persons who, after hia departure, will wait on J. 
A. Forbes about the matter of the purchase of the Roblea 
harras'. Unsuccessful in negotiating the purchase for his prin- 
cipal upon the terms authorized, which I presume were the 
same offered by Mr. Alexander Forbes ($6000), Mr. Walkin- 
shaw, on the 14th April, 1848, bought them himself for [the 
sum of seven thousand dollars. — Trana. 173. 

I omitted to mention, that while Mr. Alexander Forbes was 
in Oahfornia, to wit, on the 27th December, 1847 [Trans. 149], 
he purchased three of the four harras which, by the articles of 
partnership Castillero had given to Padre Real on the 2d No- 
vember, 1845 ; the Padre on the 10th June, 1846, had conveyed 
the fourth to Eugene McNamara. The conveyance to Mr. 
Alexander Forbes is made in the name of Andres Castillero, 
by Padre Peal as his attorney in fact. The consideration was 
$4500. 

It is perfectly certain that the first letter from James A, 
Forbes to Mr. Alexander Forbes, written after the departure 
of the latter from California, is that of the 28th June, 1848. It 
begins with these words: "Shortly after your departure from 
Monterey, Mr. Walkinshaw and Don Manuel Diaz made pro- 
posals to me in your name for the purchase of the four harras 
or shares in the mine of New Almaden de Santa Clara, of 
which I am the agent on the part of the Messrs. Robles. The 
offer made by your agent for those shares not being eq^uivalent 
to their present or future value, I have declined entering into 
any negotiation for their disposal." — Trans. 957. 

Here we may note the strange circumstance, that although 
as far back as September, 1846, James A. Forbes had pur- 
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chased from the Eobles two of their barras, which were con- 
reyed to him by them on the 14th September, 1847 ; and 
although on the 14th April, 1848, aa the agent of the Robles, 
he had conveyed to Walkinshaw their two remaining harrm 
for $7000, yet on the 28Lh June, 1848, when the Roblea had 
no interest in the mine, he says to Mr. Alexander Forbes : 
" Having present a due sense of the nature of my position as 
the agent for the shares of the Messrs. Eobles, and also of that 
of your position as hahiUtador and part owner of the mine, per- 
mit me to caU your attention to the following observations." 
He then proceeds to charge Mr. Alex, Forbes with having pro- 
cured the contract of amo fraudulently, by collusion with Mc- 
Kamara — declares that he will institute legal proceedings to 
have that contract set aside — and calls upon Mr, Alex. Forbes 
to appoint an agent to defend his interest in the approaching 
litigation. This letter is filled with complaint. It resumes and 
continues the old quarrel. It is thoroughly mahgnant and 
revengeful. Ite only business is scolding and threatening. 
But strange to say, Mr, James Alexander Forbes, so zealous, 
so touchy, so sensitive, so loquacious, so pugnacious, so tena- 
cious in matters of property, alludes not in any manner to the 
terrible declaration in Alexander Forbes' letter of the 28th 
March, 1848. How is it possible to account for such silence? 
The answer is easy. Such a letter was never written — such a 
declaration never made. 

II. The next important event in the history of the mine is 
the visit of James Alexander Forbes to Tepic, for which place 
he left San Francisco on or about the 1st May, 1849. He 
returned to California about the 13th June in. that year. — 
Trans. 436. 

While he was in Tepic, to wit, on the 27th May, 1849, he 
made out a memorandum of such documents as should be 
obtained by Oastillero from the Supreme Government for a 
grant of lands and for a confirmation of the mining po^ession, 
and recommended that they should be ante-dated. This is 
known as the Tepic memorandum. — Trans. S91, 437. 

It makes substantially the same suggestions as were con- 
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tained in his letter of the 5th May, 1847, except that the Tepie 
memoraadum specifies with particularity the boundaries to be 
named in the grant. 

A careful examination of this Tepic memoranduni, and of 
the letters in the correspondence which refer to it, have satis- 
fied rae that the whole thing is a forgery ; for it will be found 
that it is referred to only in copies of letters purporting to have 
been written by J. A. Forbes to the parties in Mexico. The 
same suggestions are made for the first time on the 28th Octo- 
ber, 1849, in a letter to Barron, Forbes & Co. of Tepic ; the 
original of which is offered by claimant, and proved by J. A. 
Forbes to have been written by himself [Tram. 837, 845]. 
The original of this letter the claimant did not have in San 
Francisco when J. A. Forbes was first examined, Forbes then 
produced a copy of a letter purporting to have been written by 
himself to Barron, Forbes & Co., on the 28th October, 1849— 
the same date with the original offered by us. This copy is 
clearly a forgery. It will be found in the Transcript, page 392. 

So far as the tendency of this correspondence is to prove that 
any of our title papers were made after, and in consequence of, 
the Tepic memorandum of the 27th May, 1849, it is not in the 
least unfavorably affected by the Tepic memorandum, or by 
any statement of J. A. Forbes contained in what he declares to 
be copies of letters addressed by him to parties in Mexico. In- 
deed, his statements in such alleged copies are decidedly favor- 
able to the cause of the claimant, for they consist principally in 
complaints that nothing has been done to carry his suggestions 
into execution, in a repetition of what he conceives to be the 
legal defects in the genuine grant, and in urgent entreaties that 
the desired documents might be procured and sent to him. So 
far as their mere contents are concerned, they are valuable doc- 
uments for the claimant. 

But aa bearing on the character of the witness, and as prov- 
ing the facility with which he takes up a genuine letter, and 
manufactures a false one out of it, the evident forgery of the 
letter of the 28th October, 1849, is very important. Out of the 
genuine letter of that date he fabricates what he says is a copy 
of the original letter addressed to Barron, Forbes & Co. ; just 
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as he mannfectured out of the genuine letter addressed to Kim 
by Alexander E'orbes on the 25th March, 1848, the alleged 
original of the 28tii of that month, which he says was stolen 
from him. 

III. On the 23d April, 1849, Mr. Alexander l?orbes, for 
himself and ia the name of the company, appointed James 
Alexander J'orbes their agent, to demand and take possession 
of the mine and HacUnda, and to manage and conduct the 
operations of the establishment. — Trans. 435, 510. 

Shortly after J. A. Forbes' return to California from Tepie, 
that is, in October, 1849, a very hitter litigation arose between 
himself and Robert Walkinshaw, concerning the right of pos- 
session of the mine — Forbes claiming the right of possession 
under the power of attorney of the 23d April, 1849, "Walkin- 
shaw denying his right under that power, and claiming it for 
himself, under the authority conferred upon him when he first 
took possession in 1847. 

Into the particulars of this litigation I do not propose to 
enter. It was very bitter, but, fortunately, very short. It 
began in September and ended in October, 1849. The first 
order was issued by R. M. May, Judge of First Instance and 
Alcalde of San Jos^, on the 25th September, to the effect that 
James Alexander Forbes, and all persons acting under his 
command, do absolutely desiat from interrupting, or in any 
way entering upon, the possession of the said mine without 
license of the said Robert Walkinshaw ; or from carrying awuy 
any part of the said ores or other property pertaining thereto ; 
or in any other manner trespa^ing upon the property in said 
"Walkinshaw's possession. — Trans. 281. 

A few days afterwards Mr. Walkinshaw presented a petition 
to the same E. M. May, complaining that J. A. Forbeshad 
disobeyed the order of the 25th September ; and praying for 
compulsory measures against him. Accordingly, on the 9th 
October, 1849, Judge May issued another order directing the 
Sheriff to remove Forbes, and all persons acting under his 
orders, from the premises, and to arrest him ; all of which 
was done on the same day, except the arrest. — Ti'ans. 282, 283. 

On the 20th October, 1849, James A. Forbes filed in these 
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proceedings the following affidavit ; whicli, aa showing tlie 
position of the litigants to each other, and to their common 
constituents, I give in fuU : 

Is THE Court of First Instance, 
Pueblo de San Jos6, 

E, M. May, Judge. 
EOBEET WalKINSHAW, " 

James Ales. Forbes. 

James Alexander Forbes, defendant in the above suit, being 
duly sworn, deposes and says : 

That the allegations in plaintiff's petition and affidavit that 
he (plaintiff) is and has been in peaceable possession of the 
mine and ores of New Almaden since the month of April, 
1847, and that affiant is threatening illegally to interrupt hia 
said possession, are wholly false. 

That true it is, that in the said month the plaintiff took pos- 
session of the said mine, by virtue of a power of attorney given 
him as agent by Alexander Forbes, of the City of Tepic, 
Mexico, the principal owner and sole hahilitador or authorized 
contractor for the working of the said mine, and that the said 
plaintiff, by virtue alone of the said power, continued to work 
the said mme as the agent of the said Alex. Forbes, and in his 
name, until the month of August, 1849. 

That on April 23d, 1849, the said Ales. Forbes, by public 
and notarial act passed at the said Oily of Tepic, revoked all 
authority previously given to the plaintiff as his attorney in 
feet to work the said mine, and empowered affiant as his agent 
to take possession of, administer, and elaborate the same; that 
on the arrival of affiant about August lOth, 1849, he exhibited 
the said notarial act and power to plaiutiff, in the presence of 
Er. H. Dimmick, Esq., (now of San Francisco), and tne plaintiff 
acknowledged the same to be correct, and that said Alex. 
Forbes had full power to execute the same ; and that the 
plaintiff thereupon or immediately after, in acknowledgment 
of the revocation of his powers, voluntarily and peaceably 
deUvered to affiant the full, legal, and actual possession of said 
mine and its appurtenances. 

That this affiant, by virtue of the power of attorney afore- 
said, remained in peaceable, public and uninterrupted pos- 
session of the said mine and appurtenances, and continued 
working the same with the knowledge and consent of the 
plaintiff until September 25th, 1849, when the said plaintiff, 
without any notice or citation whatever to this affiant, ob- 
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teuned an order from the ,Gourt of First Instance of San Jos^, 
declaring him the said plaintiff to be the legal possessor of the 
said mine, and ordering this affiant to refrain from interfering 
with the posseasioii thereof withont license from the said 
plaintiff; that affiant protested against the proceedings as 
unjust and ex parte; whereupon, on October 8th, 1849, the 
said Court, without any notice to affiant, issued another order, 
commanding the Sheriff to remove this affiant and the persons 
in hia employment from the said mine, and to arrest this affiant: 
that this affiant being thus forcibly and illegally ousted from 
his possession, presented a petition to Peter H. Burnett, Presi- 
dent of the Superior Tribunal, praying that the said illegal 
orders should be suspended and affiant placed in his former 
; whereupon the said Burnett ordered the said E. M. 
;e of First Instance, to place this affiant in his former 
of the said mine, ores, etc., and that the case should 
in this situation ; that is, that affiant should Lave full 
and peaceable possession thereof as formerly, until the appeal 
taken by affiant from the said illegal orders should be decided 
by the Court above ; that the said R, M, May issued his order 
on the 19th day of October, commanding the Sheriff to place 
affiant in possession, in accordance with the said order ; but 
that on the 18th, and, as affiant is informed, on the 20th of 
October, the said May issued a counter-order, in direct dis- 
obedience and entire reversal of the order of Judge Burnett, 
whereby he again recognized the said Walkinshaw as the 
actual possessor of the said mine and appurtenances, and ordered 
this -affiant, without citation, notice, or hearing whatever, to 
refrain from interfering with the said mines, without the license 
of the said Walkinshaw, until the final decision of this suit, 
thereby changing and reversing a situation ordered to remain 
the same by Judge Burnett until the decision of the appeal; 
that this suit is between the same parties, brought apou the 
same allegations, contemplates the same object, and is accom- 
panied by the same order as that upon which the two first 
orders were issued and counterraauded by Judge Burnett, and 
which is now pending in the Superior Court on the appeal of 
this affiant. 

And now affiant deposes that himself as part owner, and 
the parties for whom he is the legal agent, will suffer great and 
irreparable injury if these illegal and ex 'parte, proceeding be 
continued; that Horace Hawes, the attorney of the said Walk- 
inshaw in this and the aforesaid suits, and pretending to act 
therein for the interest of his client, denounced the said mine 
in his own proper name on October 6th, 1849; thus seeking 
not only to deprive this af&ant and those to whom he is re- 



>v Google 



sponsible as agent, of all right and title tTiereto, but apparently 
striving to divest his own client, Walkinshaw, of his entire 
right of ownership therein; that this denouncement by said 
Hawes, made with the knowledge and connivance of bis client, 
who now owns bat two shares in the said mine, and accompa- 
nied by statements the most false, and proceedings the most 
arbitrary, has induced this affiant to believe that a fraudulent 
conspiracy exists between the said Hawes and Walkinshaw, 
with others, to deprive this affiant, and those for whom he ia 
acting as agent, of their ^uat rights of ownership in and to the 
said mines ; and that it is to effect this fraud and conspiracy 
that the said Walkinshaw and his attorney are attempting, to 
oust this affiant in this arbitrary and illegal manner. Of the 
truth of alt which this affiant most solemnly swears. 

And affiant further deposes and says, that the bond given 
by the plaintiff, and which pretends to secure this affiant against 
all damage, is wholly insufficient ; that it is signed by, as affi- 
ant believes, an irresponsible foreigner, who is not and does 
not claim to be a citizen of the United States, who has no 
property, as affiant believes, sufficient to secure the amount 
of the bond. Nor does this affiant believe his principal to pos- 
sess that solvency necessary to secure him against the probable 
injury resulting from the order aforesaid. 

Jas. Alex. Pobbes. 

Sworn to and subscribed before me this 20th day of October, 
1849, at San Jos^, 

H. 0. Melone, 
Clerk of Court of First Instance. 

Eiled October 22, 1849." 

liyam. 275, 276, 277.] 

The upshot of the affair was, that James Alexander Forbes 
was put in possession of the mine and Hacienda, about the end 
of October or beginning of November, 1849, and Walkinshaw 
was defeated. 

IV. In these proceedings, Horace Hawes, Esq. was the attor- 
ney of Mr. Walkinshaw ; and while they were pending, to wit, 
on the 6th October, 1849, he filed before the same R. M. May 
his petition in denouncement of the mine. To use his own 
words, he " solemnly denounces for desertion the quicksilver 
mine situated in the said District of Sau Jos^ Guadalupe, and 
in the lands of the Kancho of Jost5 Eeyes Berreyesa, within 
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this jurisdiction, — known in its original title of registry as that 
of Santa Clara, and now by the name of New Almaden, — the 
same having been left by ita possessors, without having been 
■worked for fonr consecutive months ; by which act itself they 
lost all right to the said mine, as declared by Art. 13, Tit, 9, 
of said Ordenamas of Mineria ; of which mine, so far as known, 
the last possessors were Andres Castillero, a citizen of Mexico ; 
Alexander Forbes, a British subject, resident in the City of 
Tepic in the Republic of Mexico ; James Alexander Forbes, 
residing at Santa Clara within this jurisdiction ; Robert Walk- 
inshaw, residing at the said mine ; Theodore Robles and Secun- 
dino Robles, natives of California, residing in the neighborhood 
of the Mission of Santa Clara, etc.— -TVans. 287. 

On the day the petition was filed, the Alcalde ordered notices 
of it to be posted up in public places, and to be served person- 
ally on the parties defendant \Trans. 288], On. the 26th Octo- 
ber, 1849, the Sheriff' made return of service of notice on 
Robert Walkinshaw, James Alex. Forbes, and Secundino 
Robles {Trans. 290], On the 22d of same month, James Alex. 
Forbes, for himself and for Mr. Alex, Forbes, of Tepic, an- 
swered the petition in denouncement, wherein they aver that 
the respondent James Alex. Forbes, " by virtue of his agency, 
received the possession of the said mine and ila appurtenances 
about the 10th day of August last, and worked the same with 
great industry and activity until the ninth day of October in- 
stant, when this respondent was forcibly ejected from the pos- 
session of said mine and appurtenances under color of a certain 
ex parte order, made by the Judge of First Instance of the 
District of San Jos^, on the petition of Robert Walkinshaw, 
for whom the said Horace Ilawes acted as counsel and attorney 
in said matter, which said order has since been appealed from 
and superseded." — Trans. 291. 

And they further aver, " that the said Horace Hawes has 
filed the said denouncement in bad faith, and that he has un- 
justly conspired with Robert Walkinshaw therein named, and 
who is a shareholder in said mine, for the purpose of defraud- 
ing the other shareholders of their interest in said mine, and 
of obtaining possession and control over the same. That in 
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order to accomplish the object of such conspiracy, the aaid 
Robert Walkinshaw, falsely and fraudulently pretending to be 
iu actual possession of the same, has, through the instrumen- 
tality, aid and connivance of the said Hawes, applied for and 
obtained against this respondent James Alexander Porbes, re- 
peated eaj^arfe orders from said Judge May for the delivery 
of possession of said mine to said Walkinshaw. That the said 
Hawes is thus ostensibly engaged on the one hand in vindica- 
ting the pretended claims of the said "Walkinshaw to the said 
mine, and on the other in endeavoring to subvert, defeat and 
annul any right or interest he claims therein." — TVans. 291, 292. 

And they conclude with the averment, " that for two years 
and upwards, immediately prior to the 10th day of August last, 
the aaid Walkinshaw had charge of the said mine, the ores, 
and other property thereof, and that if there was any neglect 
in regard to the working thercoi^ it was the neglect of said 
Walkinshaw, who is now conspiring with said Hawes to profit 
thereby, to the great injury of these respondents and of the 
other persons interested in said mine."- — Trans. 292. 

It is worthy of remark that Mr. Walkinshaw did not make 
answer to Hawes' petition in denouncement, and appears to 
have done nothing in defense. 

On the 12i,h November, 1849, the defendants Alexander and 
James Alex. Forbes amend their answer, by taking exception 
to the jurisdiction of the Court "ratione materice" [Trans. 295], 
which exception it appears was sustained ; for on the 15th No- 
vember, 1849, Mr. Hawes filed a protest against the refusal of 
the Court to permit evidence to be given of the abandonment 
of the mine, and of its insufacient registry in the first instance, 
both of which facts he declares he stands " ready here in Court 
to prove with the witnesses, records and documents."— 2Ver7^s. 
299. 

T. For the record of the proceedings in the suit of Eobert 
Walkinshaw against J. A. Forbes, in their contest for the pos- 
session of the mine, and for the record of Mr. Hawes' proceed- 
ings in the denouncement of the mine for abandonment, we are 
indebted to the Government, by whom they are offered in eyi- 
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dence. The object for whicK they are offered, as stated by the 
Government's special counsel, is to show that, in neither of 
those proceedings was the record of the espediente of registry 
and possession offered in evidence by any party, from which he 
concludes that such a record did not exist at that time in the 
archives of the Alcalde at San Jos^. If the Government's 
special counsel had examined these records carefully, he would 
have seen that in Mr, Walkinshaw's petition of the 18th Octo- 
ber, 1849, he claims the right to possess the mine in virtue of 
his ownership of one-eighth part thereof, " by title derived under 
the original act of registry;" and also because he had been in 
possession of the mine since April, 1847, with the consent and 
agreement of all parties interested in it, — Trans. 272. 

Nor could the counsel for the Government have f^led to 
note, that in James Alex, Forbes' answer to "Walkinshaw's said 
petition, admitting the plaintiff's former possession, he alleges 
that it was taken and held by plaintiff as the agent of the les- 
see of the mine, Mr. Alex. Forbes, of Tepic, who, on the 23d 
April, 1849, had revoked all powers theretofore conferred on 
plaintiff, and vested the same in Mm, the defendant, whereby 
he, James Alexander Forbes, became entitled to the possession 
of the mine. — Trans. 275. 

In this proceeding, therefore, the espediente of the registry 
and possession of the mine had no place. Both parties claimed 
title under it. Nothing which was denied by either party could 
have been proved by it. It would have been very strange in- 
deed if it had been offered in evidence, by either party, for any 
purpose, Walkinshaw's particular ground for claiming the 
agency of the mine is shown in Forbes' letter to Alex. Forbes, 
of the 30th October, 1849,. where he says: "In one of my pre- 
cited letters, I requested you to send me a certified power of 
attorney from Barron, Forbes & Co. to you, authorizing you 
as the representative of the Compania de Avio to appoint other 
attorneys in fact under yon. The object of this is to be able 
to refute the allegations of the lawyer of Walkinshaw that you 
had no power to authorize me to take charge of the mine." — 
2Vom 394. 

The record of Mr, Hawea' proceedings in denouncement of 



>v Google 



95 

the mine, like that of the suit between Walki'nshaw and Forbes, 
for the possession of it, but still more strongly, tends to prove 
the existence of the record of registry and possession. A tfe- 
nouncement of a mine necessarily pre-supposes an original regis- 
try of it, giving a property in it to some person who has for- 
feited his right to it by failing to comply with the conditions 
prescribed by the ordenanzas. In Mr. Hawes' ] 
denouncement, and in the notice and proclamations att 
them, the original registry of the mine is frequently referred to, 
and described with considerable minuteness. So far as the de- 
scription goes, it applies with perfect accuracy to the record of 
the registry produced by the claimantj and identifies it with 
reasonable certainty. That the record of registry and posses- 
sion should not have been offered in evidence by Mr. Hawes in 
these proceedings was a matter of necessity; for although he 
fitood (as he says in his protest) ready in Court to prove the 
abandonment of the mine, and to establish the insufficiency of 
its original registry, by means of witnesses, records and documents, 
the Court would not receive evidence on either point. 

Now, what records could Mr. Hawes, on the 15th N'ovember, 
184:9, in the Ahedde's Court, have stood ready with to prove 
any matter relating to the abandonment of the mine and its 
insnficient registry, if not the record of the original registry 
and possession of the mine. When he and Walkinshaw were 
waging this war against the owners of the mine, not four years 
had elapsed since its discovery and registry, since Andres Cas- 
tillero had publicly been placed in possession of it by the Al- 
calde, in the presence of existing witnesses, and several other 
persons who attended the ceremony, all of whom were then 
living in and about San Jos^. 

Mr. Walkinshaw himself, although the owner of one twelfth 
of the mine by title derived from Caatillero, was beyond doubt 
interested with Mr. Hawes in the denouncement of the mine, 
and would have aequhed a much larger interest in it if that 
proceeding could have been successfully maintained. It was 
therefore to his interest to have made known to the denouncer 
any fact tending to show that the papers relating to the origi- 
gal registry and possession of the mine, purporting to have been 
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made in 1845, were really fabricated ia 1848. If sucli iiad been 
the case, Mr. Walkinshaw must have known it. But it will be 
perceived tliat throughout this whole proceeding in denoanee- 
inent, Mr. Hawes, while frequently referring to the original 
registry, relies on the abandonment of the mine, and on the in- 
sufficiency of that particular registry, 

VI. While the title of James Alexander Forbes, and that of 
his principals, was thus attacked by Mr. Walkinshaw, who 
claimed possession of the mine, and by Mr. Hawes, who in con- 
junction with Walkinshaw had denounced it for abandonment, 
a new danger presented itself in the attempt of Mr. Theodore 
Shillaber to purchase that part of the Berreyesa .ffiaJicAo, which 
was supposed to include the mine, with a view of asserting title 
to it under such purchase. Harassed by vexatious litigation, 
and keenly alive to the dangers which on all aides were en- 
compassing him, James Alexander Forbes determined to ex- 
ceed his powers, and to outbid Mr. Shillaber for the Berrey- 
esa land. Shillaber had offered them twenty-five thousand 
dollars; Forbes offered them thirty thousand. With Mr. Shil- 
laber, in this proposed purchase, Mr. Walkinshaw had an inter- 
est. Indeed, it appears that Mr. Walkinshaw, angry perhaps 
at having been displaced by James A. Forbes, lent himself to 
all attacks on the Castillero title, in the hope, I presume, of ac- 
quiring a larger share of the mine under some other. 

Nor in his precautionary measure did Mr. James A. Forbes 
confine himself to negotiations for the purchase of a part of the 
Berreyesa Jiaticho. In a letter written to Barron, Forbes & Co., 
on the 28th October, 1849, pending Walkinshaw's possessory 
action against him, and Hawes' proceedings in denouncement^ 
and Shillaber's negotiations for the purch^e of the Berreyesa 
land, we find the first authentic evidence of his revival of the 
suggestions and recommendations first made by him on the 5th 
May, 1847, touching the fabrication of fraudulent title papers. 
As this letter gives a very full account of the state of affairs in 
October, 1849, I cite it in full : 
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(Private.) San Fhancisco, 28th Oct,, 1849. 

Wm. Forbes, Esq. — My dear sir : — I have heen detained 
here until the present moment, occupied in carrying out the 
arrangements explained to B., F. & Co. in my letters to them 
of yesterday's date, and to which I beg to refer you. My 
reasons for purchasing the laud of that part of the farm of the 
Berreyesas which I pointed out (to Mr. Alexander Forbes and 
yourself) on the map of New Almaden, are,/rai — because I fear 
the destruction of some important papers of the original registry 
of the mine, and which I believe will be effected, or that on 
those very documents of registry a question will arise as to the 
legality of the possession ; second — because no posterior grant 
of the Government could authorize the occupation of the land 
of the Berreyesas, on which the mine is declared to be 
situated in the original espediente of registry ; iJiird — because 
I am convinced Ihat Walkinshaw and his party have endeav- 
ored to make the purchase of the land, fearing that the denun- 
ciation will prove fruitless, in all of which cases they will come 
forward as the owners of the laud comprising the mine and 
hadenda. Therefore it is a great risk for me to disregard the 
claims of the Berrevssas, and to set up a dispute upon bound- 
aries, when I am uncertain as to the production of the docu- 
ments held by Walkinshaw, and of the validity (in the accursed 
Courts of this country) of the original registry of the mine. In 
the present state of affairs you may rest assured that the most 
prudent and safest measure is that which I have adopted, and 
which I hope to carry out effectually. 

I send herewith a copy of the fraudulent purchase negotiated 
by Games, the brother-in-law of Walkinshaw, in connection 
with Shillaber from the Sandwich Islands. This transaction 
was effected in the following manner. Walkinshaw and Games 
had been negotiating for some time previous with the widow 
Berreyesa ana one of her sons (to whom he, Walkinshaw, had 
loaned the thousand dollars in gold on the security of that son's 
share in the farm, of which you were informed by me in Tepic) 
for the purchase of the aforesaid part of the mrm. During 
these negotiations the widow and her family became aware 
that something more important than the land and wood was 
contemplated lu the purchase of that part of their farm, and 
consequently they advanced their demand of price. 

In this stage of affairs the denunciation of the mine by the 
attorney of Walkinshaw is entered before the Ahalds, who 
was already prepared for the matter. The suit is commenced 
against me, and on Saturday, the 20th, the rascal of Games 
and Shillaber prevailed upon two of the Berreyesas to sign a 
contract to sell the aforesaid portion of the farm (as per copy 
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herewith inclosed), under the condition that the rest of the 
heirs should be made aware of that contract, to obtain their 
consent and their signatures to the contract, and to give a 
formal deed of sale ; but that before delivery of the deed the 
whole amount of purchase money should be paid. On the 21st 
I left the mine, and on my arrival in San Jos^ found that the 
widow Berreyesa had not signed any contract, nor had she 
given any person authority to sign for her ; that Games had 
told the signing parties to sign for " fos interesados" and for 
her. I then informed the widow that the whole transaction 
was a fraud, and that she would be thrown into a law -suit with 
me aa agent of the owners of the mine ; that in order to avoid 
this evil, she should send her sons instantly to declare null and 
void the aforesaid contract, as it was entirely void. 

This measure was carried out effectively, and that moment 
Shillaber offered twenty-five thousand dollars for the knd, but 
DO money was forthcoming. The parties refused any further 
overtures with Shillaber, and I immediately sent one of the 
heirs to Sonoma to obtain the signatures of three of the other 
heirs, and to-morrow I hope to conclude this purchase for the 
sum of thirty thoimand dollars. I should have said that Walk- 
inshaw, in his eagerness to obtain his object, dehvered up to 
young Berreyesa the bond which he had received for the pay- 
ment of twelve hundred dollars, and which bond Walkinshaw 
held as a lien upon the farm. The gold-dust had been tendered 
to Walkinshaw several times, but he had constantly refused, 
and on the morning of the 21st Berreyesa paid the gold-dust 
and received the bond, which he destroyed. 

I now desire to call your attention to the following important 
matter. In order to secure the possession of the land which 
was granted to Castillero and his associates, upon the mining 
possession of New Almaden, you must bear in mind that that 
document was not recorded in this country, but that it remains 
in the hands of Walkinshaw ; that in all probability it will be 
destroyed, if it has not been destroyed already. That in view 
of these facta, and the deep plana laid by Walkinshaw, it be- 
hooves you to obtain from the Supreme Government of Mexico 
the full and positive grant of the two sitios of land upon the 
mine of New Almaden, under the date of the order to Castil- 
lero from Castillo Lanzas, bearing in mind that this grant must 
express the entire approbation of the Supreme Government, of 
all the concessions made by the local authorities, or Alcaldes, of 
the District of San Jose, of the original grant or registration of 
the mine. That grant must be recorded under the date of its 
concession, and certified copies of the whole must be obtained 
and authenticated by the British Consul at Mexico, and at the 
earhest possible moment sent to me. 
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The boundaries must be expressed as joining on tbe north 
and northwest by lands of the Ranchos de San Vicente and de 
los Oapiiancillos, and on the east, south and west by Serrania, or 
terrenos valdios. 

The moments are pressing, and I write hurriedly. If possi- 
ble I shall advise you by this packet of the result of my oper- 
ations. 

I remain, my dear sir, 

Tours most truly, 
\_Trans. 844.] Jas. Alex. Foebes. 

Til. It will be remembered, that when in May, 1847, Jame3 
A. Forbes first became acquainted with the contents of the 
Castillo Lanzas decree, a copy of which was appended to Caa- 
tillero's ratification of the contract of avio, the feature in that 
instrument which made the strongest impression on his mind 
was the order on the Governor of California to put Castillero 
in possession of two square leagues. This was natural ; for 
Mr. Forbes, who was a British subject by birth, and who had 
lived in Cahfornia for many years as the agent oftheHudson's 
Bay Company, and as British Vice-Consul, had been but 
recently for the first time brought into contact with the author- 
ities of our Government. Much of the influence and distinc- 
tion enjoyed by him in the midst of a simple people, and under 
the Mexican rule, must have been lost when a patriarchal 
government had been replaced by that of a stern conqBeror, 
and grim General Mason had succeeded to the Alvarados, 
Mieheltorenas and Pio Pico's of the good old times. This new 
and arbitrary Governor ol' California, as James Alex, Forbes 
calls General Mason in his letter of the 5th May, 1847, was the 
very last person in the country who would be likely to obey 
orders from the Mexican Government On the contrary, it was 
bis duty to see that no order of the Mexican Government should 
be obeyed by any person in California. It was therefore natu- 
ral that James A. Forbes should have been most forcibly struck 
with that feature of the Castillo Lanzas decree which ordered 
the Governor of California to give possession of the land to 
Castillero, and should speak of it as an order which there was 
no one to obey, and which it would be dangerous even to men- 
tion. And nothing is more natural than that a man in his tem- 
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per and mood and surroundings, ignorant of law, ignorant of 
our people and of their institutions, ignorant of the decisions of 
our Courts, and of the practice of our Government in regard to 
the protection of the private property of individuals in a con- 
quered country, should have considered this decree of Castillo 
Lanzas worthless as a grant of land. 

But more than two years had elapsed when he wrote hia let- 
ter of the 28th October, 1849, Meantime, the cession of Cali- 
fornia to the United States, which in May, 1847, he prayed 
God might forbid, had been made by treaty. He had learned 
much of our people, and had become a better lawyer. He no 
longer feared the arbitrary Governors of California. His dis- 
trust was transferred to " the accursed courts of this country," 
as he calls them. Alcalde May, at the instance of Walkinshaw, 
had issued ex parte orders against him, and had followed them 
up by forcible removal, and warrants of arrest, Walkinshaw, 
Hawes and Shillaber had combined to deprive him of the pos- 
session of the mine ; to obtain judgment of forfeiture against 
his title, on the ground of abandonment ; and to purchase the 
Berreyesa title, and claim the mine under it. The Alcaic at 
first seeming to side with his assailants, he was filled with 
apprehensions. 

Let us note how, in the presence of these new shapes of dan- 
ger, tliB old defective features of the Castillero title disappear, 
and new apparent defects spring into view. He says : " first, 
I fear the destruction of some important papers of the original 
registry of the mine, and which I believe will be effected ; or 
that on those very documents of registry a question will arise 
as to the legality of the possession." This defect was suggested 
by Hawes' denouncement of the mine, and James A. Torbes 
proposes to remedy it by procuring from the Supreme Govern- 
ment a confirmation of the mining possession as it had been 
given by the Alcalde. He says, secondly, that he doubts the 
sufficiency of the two-league grant contained in the Castillo 
Lanzas decree, " because no posterior grant of the Government 
could authorize the occupation of the land of the Berreyesas, 
on which the mine is declared to be situated in the original 
espcdiente of registry." This difficulty derived its importance 
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from the anticipated conflict with "Walkinshaw and Shillaber, 
if they should succeed in their attempts to purchase a part of 
the Berrejesa Eancho. To tinderstand its force, we must re- 
member that by the Castillo Lanzas decree two sc[uare leagues of 
land were granted to Oastillero on his mining possession, which, 
says Forbes, in the original espedienk of registry is declared to 
be on the land of the Berreyesas. For the removal of this 
difficulty, he recommends, what he had not recommended 
before, that the title to be fabricated should specify boundaries, 
one of which should be the Berreyesa Kancho. 

But throughout this whole letter, again and again he speaks 
of the original registry — of its espedlmte — he fears the destruc- 
tion of some important papers relating to it — he refers to the 
Castillo Lanzas decree, as to a familiar document — and recom- 
mends that its date be adopted as that of the new grant whose 
fabrication he suggests. Thus, by positive declarations first 
made in 1847, and repeated in October, 1849, he identifies the 
title papers of the claimant. 

There is another circumstance which strongly corroborates 
their genuineness. In this letter of the 28th October, 1849, 
while James A. Forbes expresses the fear that Walkinshaw and 
his party will destroy the important papers of the registry of 
the mine, and the Castillo Lanzas grant, which he says has not 
been recorded, and is still in "Walkinshaw's hands, and while 
he is endeavoring by every possible argument to induce his 
correspondents to procure the desired documents, he does not 
allude to any danger to be apprehended from Walkiushaw'a 
knowledge of frauds which had been already perpetrated. 

Now, if the espediente of registry and possession had been 
made in 1848, Walkinshaw must have known it. If Castil- 
lero's title papers from the Supreme Government had been 
made long after the American forces had taken possession of 
California, Walkinshaw must have known it. And yet, in 
1849, when Walkinshaw waa endeavoring to break down the 
Castillero title to the mine, and in that attempt, as Forbes be- 
lieved, would go to the extreme length of destroying the Cas- 
tillo Lanzas grant, which was in his possession, and while 
B'orbes was enumerating all the dangers to be dreaded from 
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"Walkinsbaw's measures, he expresses no apprehension of a 
disclosure by "Walkinshaw of any fraud in the title papers. Mr. 
Forbes says Walkinsliaw is doing all he can to defeat the Cas- 
tillero title ; says he has conspired with his attorney, Mr. 
Hawes, to obtain a judgment of forfeiture against it on the 
ground of abandonment ; says he lias combined with Mr. 
Shillaber to purchase the Berreyesa title, and claim the mine 
under it ; says he will endeavor to destroy the papers of the 
original registry and possession ; says he will destroy, if he has 
not already destroyed, the Castillo Lanzas grant in his posses- 
sion, which has never been recorded. But Mr.^Forbes does 
not say Walkinshaw knows that those title papers are ante- 
dated, and will attack our title on the ground of fraud. It is 
impossible to believe that James Alexander Forbes would have 
refrained from expressing such fears, if he had really felt them, 
and it is equally impossible to believe that he could have failed 
to see the imminent peril in which his fortunes stood from 
"Walkinshaw's knowledge of the fact that all the muni- 
ments of his title were the creatures of fraud and the handi- 
work of forgers. This is strengthened by the fact that in J. 
A. Forbes' first examination he constantly refers to Walkln- 
shaw as the source of his information on all matters relating 
to the title of the mine. 

When James Alexander Forbes wrote this letter of the 28th 
October, 1849, it had never entered into his mind to doubt the 
genuineness of the existing title papers on which he was com- 
menting. No suspicion of their genuineness had ever reached 
his ear. He considered them to be defective, but he believed 
them to be genuine. 

yill. On the 30th October, 1849, James A. Forbes informed 
Alexander Forbes, that in the course of a few days he would 
be reinstated in the mine and Haci&nda ; and urges, notwith- 
standing his successful defense of Walkinshaw's possessory ac- 
tion, the necessity of purchasing a part of the Berreyesa Ranclw. 
He says : " On the one hand I depend on the precarious and 
illegal possession of the mine, granted by the Alcalde of 
this district to Gastillero, who was in reality the judge of the 
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quantity of land given by the Alcalde ; and on the other sidel 
am attacked by the purchasers of the same land, declared by 
Castillero himself to comprise the mine"; evidently alluding to 
the Alcalde's grant of three thousand varas to all points around 
the mine, and to the statement in Castillero's representations, 
that the mine was situated on the lands of Berreyesa. — Trans. 



On the 18th November, 1849, James A. Forbes wrote to 
Barron, Forbes & Co, as followa : " I have to inform you that 
immediately after the judgment given by the Court of First 
Instance against the denunciation of the mine of New Almaden, 
I was cited to appear before that Court at the suit of Grove C. 
Cook, in which ke laid claim to that property as being upon 
his land ! This is the last effort of Mr. Walkinshaw, who I 
learn has offered to purchase a part of the land of Cook, and 
has thereby caused Cook to believe that the mine can be ob- 
tained in this suit I The ultimate object of Mr. Walkinshaw is 
to make it appear that the first possession of the mine is illegal, 
and very probably, by destroying the principal documents still 
in his possession, he expects to obtain his iniquitous ends. 
Those documents are not recorded in California. I speak of 
the grant from the General Government, and the contract of 
habiKtadon" — Trans. 952. 

On the 30th November, 1849, Alexander Forbes, in a letter 
addressed to James Alexander, acknowledges the receipt of his 
letters by the two last steamers, with dates up to the 13th inst. 
These letters must have conveyed to Alexander Forbes the news 
of James Alexander's recovery of possession of the mine and 
Macienda, and of the defeat of Hawea' attempt at denounce- 
ment,; for it will be remembered that Hawes' protest against 
the Alcalde's refusal to receive evidence of the abandonment of 
the mine, and of the insufficiency of its original registry, was 
filed on the 15th November, 1849. In this letter, Mr. Alex- 
ander Forbes makes no allusion to any of James Alexander's 
fraudulent suggestions. — 2Vans. 395. 

On the 30th November, 1849, Barron, Forbes k Co. also 
write to James Alexander Forbes, expressing the hope that he 
had received the Notarial copy of the grant of land by the 
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Mexican G-ovcrnment; to Castillero, which they had sent to hira 
on the 13th inst. ; and towards the close of their letter they 
say : " Caatillero we expect will soon be here from Lower Cali- 
fornia, and if anything can be done in Mexico, he is the fittest 
person to procure what may be wanted." — Trans. 894. 

When this letter was written by his house in Tepic, Mr. 
Eustace Barron was in Europe. It was certainly very wrong 
for any person, no matter what his motive, were it even the 
humoring of an agent who had rendered great service in bis 
energetic^ legitimate defense of a valuable property, to acquiesce 
even apparently in James Alexander Forbes' criminal sugges- 
tions. But how much, soever, on the score of good morals we 
may feel constrained to reprobate such conduct, yet by an equal 
force— by the irresistible force of reason — are we. drawn to the 
conclusion, from positive grounds of inference furnished by this 
very letter, that on the 30th November, 1849, nothing had 
been done to carry into execution James A, Jorbes' sugges- 
tions. 

If anything can be done in Mexico, say they, Castillero is the 
fittest to procure what may be wanted. But Castillero is not 
here — he is in Lower California — he will soon return to this 
place. 

If this letter had made no allusion to James A. Forbes' sug- 
gestions for the procurement of fraudulent documents — if there 
were not a particle of evidence tending to prove that he had 
ever made the suggestions to them— such an utter absence of 
all proof would not, in the forum of reason, establish the fact 
that, on the 30th November, 1849, no such documents had been 
procured, with half the certainty that that &ct is established by 
the positive proof contained in this letter. 

This proof consists not only in the statements respecting 
Castillero's absence in Lower California, and his being the pro- 
per person to procure what might he wanted from Mexico, if 
anything could be there procured, hut also in the fact that it 
refers to the Notarial copy of the two-league grant which had 
been sent to James A. Forbes on the 13th November, 1849. 
This Notarial copy must have been received in California before 
the end of that month. On the 20th December, 1849, James 
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A. ^Forbes acknowledges the receipt of Barron, Forbes & Co'a 
letter, " dated the 13th ultimo, inclosing a certified copy of the 
grant of the two sitios of land to Don Andrea Oastillero upon 
this mining posseasion." — Trans. 846. 

The identical Notarial copy of the two-leagrte grant referred 
to in these letters, and received by James A. Forbes in No- 
vember, 1849, has been produced by the claimant and filed in 
this case [Ti-aiis. 545]. Its identity is proved by James A. 
Forbes in his examination on behalf of the Government. — 
Trans. 439, 462. 

This document is an exact copy of the original Castillo Lan- 
zas decree of the 23d May, 1846, produced by the claimants aa 
their grant of two square leagues in colonization. It is the 
second copy of that grant which James Alexander Forbes is 
proved to have seen before December, 1849 : the first copy 
being that which was appended to the instrument in which Cas- 
tillero, on the 17th December, 1846, ratified the McNamara con- 
tract of avio, and which was shown to James Alexander Forbes 
by Eobert Walkinahaw in April and May, 1847. 

Discard the documentary evidence afforded by the five espe- 
dimtes in the Ministries of the Mexican Government, consipting 
of many documents in many handwritings, signed by various 
high officers of the EepubHc, and relating to important busi- 
ness, both public and private, which found its natural and neces- 
sary consummation in this Castillo Lanzas decree ; discard the 
written record contained in a thousand ponderous volumes 
printed in 1847, and distributed among all the nations in Chris- 
tendom ; discard the parol testimony of the nine witnesses from 
Mexico, who prove the handwritings and signatures in these 
various documents, and almost all the facts therein recorded ; 
discard the testimony of Mr. Castillo Lanaas, wh<) declares that 
he signed this two-league grant on the day of its date, and that 
it is in all respects genuine ; discard the testimony of Mr. Ne- 
grete, who declares that in 1846 he saw this grant, and caused 
it to be copied in Castillero'a ratification of the conti-act of avio, 
and signed that instrument in which it was thus copied, and 
sent the original grant to Alexander Forbes in December, 1846; 
discard the testimony afforded by Jamea Alexander T 
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letter of the 5th May, 1847, in which he plainly identifies this 
two-league grant by bis comments and criticisms, and by the 
faults he finds with it ; discard the testimony of his several let- 
ters, written from time to time in the two succeeding years in 
which he mentions this two-league grant, sometimes expressing 
a fear that Walkinshaw^will destroy it ; discard his ratification 
of the McNamara contract of avio, on the 14th May, 1847, in 
which he copied verbatim the words of Castillero's ratification 
of the same contract ; discard his' parol testimony in which he 
declares that when, in May, 1847, he ratified tlie contract of 
avio, he had before him the instrument in which Caatillero rati- 
fied it, and copied Castillero's language, and saw the appended 
copy of the two-league grant ; the legions of proof, assembling 
from many remote sources in great concourse around this grant, 
and sustaining it as only what is true can be sustained, you may 
scatter and annihilate, and there will remain in the grant itself, 
such intrinsic evidence of genuineness, such palpable proof 
that it ia not the o^pring of fraud and conspiracy, as must com- 
mand behef from all reasonable beings. 

For, in the first place, this grant is in every respect what 
James A. Forbes advised that it should not be, and has not a 
single feature, the insertion of which he recommended. It eon- 
tains an order on the Governor of California to put Castillero 
in possession of the land. A most dangerous feature, says 
James Alexander, for there is no Governor who owes obedience 
to Mexican authority ; ia that respect this Government is acs- 
Jalo (headless) ; such an order is not only worthless, but abso- 
lutely dangerous, and should not be mentioned. 

It is a grant of two sc^uare leagues on Castillero's mining pos- 
session ; now, this possession, says James Alexander, the orig- 
inal registry declares to be on the Mancho of the Berreyesas, 
whose land no posterior grant of the Government could author- 
ize Castillero to occupy. 

This grant, says James Alexander, "after making allusion 
to the proceedings of Castillero and the local authorities, with- 
out any explicit statement, goes on to state that the two sitios of 
land are conceded to him como cohno upon his mining posses- 
sion of the quicksilver mine he discovered in the Mission of 
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Santa Clara ; while the original documents of the mine and the 
contract of haiilitacion declare that the mine is situated on the 
lands of Jos^ Eeyea Berrejesa," five leagues distant from the 
Mission, as he says in another place. " Now it is evident that 
this oversight has been observed by Walkinsbaw," be adds, 
"and hence his vociferations, and those of bis attorney, de- 
manding the production of the title to the hacienda and to the 
mine." — Trans. 847, 

This grant sets forth, it is true, a copy of the decree which 
confirmed Castillero's mining possession ; but the decree con- 
firms that possession by reference to Castillero's proposed cn- 
tract with the Junta de Fommto, which the Supreme Executive 
approved in all its parts. A person ignorant of the terms of 
this contract, which is merely referred to, not copied in the de- 
cree, could not know of what the Supreme Esecutive had ap- 
proved. Such was the ignorance of James A. Forbes, as 
shown in his letter of the 20*h December, 1849, where he says : 
"I know not what conditions Castillero may have proposed to 
the Supreme Government, but, whatever they may have been, 
they of course cannot be fulfilled in California, by reason of 
the change of Government." The reference to Castillero's pro- 
posals was evidently prompted by a desire to convince his cor- 
respondents that the grant of two leagues, a Notarial copy of 
which bad been sent him, the receipt of which he acknowledges 
in this letter, must be worthless by reason of the change of 
Government, whatever might have been the conditions pro- 
posed by Castillero, and approved by the Supreme Govern- 
ment. 

The Castillo Lanzas grant, therefore, a copy of which James 
A. Porbes received in November, 1849, the identical copy 
being in evidence, contained all the provisions which for years 
past he had considered dangerous, repugnant, worthless. It is 
precisely such a grant as be advised should not be made. It is 
filled with all the faults which, in bis opinion, would vitiate 
any document purporting to be a title. It does not possess a 
single feature which, in his opinion, would render it operative 
and efficient in law. It contains all that he advised should not 
be inserted, and omits every provision for the sake of which 
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he urged the fabrication. It is therefore perfectly clear that ita 
origin cannot be traced to his suggestions. 

IX. Nor are the foregoing the only features in the grant 
which afford intrinsic evidence that it w^ not made ia 
conseijuence of Forbes' counsel. It bears other marks of 
genuineness, which indicate, almost to the point of certainty, 
that it cannot be the result of any conspiracy, but is the neces- 
sary conclusion to which an important and notable piece of 
business, involving both public and private interests, and con- 
ducted in several Ministries of the Mexican Government, must 
have arrived, if any conclusion at all was reached. 

To understand this argument, let us analyze the grant. It 
is a communication addressed by Castillo Lanzas, Minister of 
Kelations of the Mexican Government, to the G-ovemor of Cal- 
ifornia, on the 23d May, 1846 ; and contains : 

First A copy of an official communication from Becerra, 
Minister of Justice, to Vicente Segura, President of the Junta 
de Fommto, dated 20th May, 1846 ; and 

Second. A copy of an official communication from the same 
Minister of Justice to the Minister of Relations, dated also 20th 
May, 1846. 

From these two official communications we learn the follow- 
ing facts ; 

Mrst. That on or before the 14th May, 1846, Gastillero had 
made a certain petition to the Junta de Fomsnto, asking aid 
from the Government in opening and developing a quicksilver 
mine which he had discovered in Alta California. 

Second. That this petition contained at least eight proposi- 
tions, and that the eighth related to a grant of lands in Cali- 
fornia. 

Third. That on the 14th May, 1846, the Junta de Fomsnto 
had transmitted Castillero's said proposals to the Minister of 
Justice, and in an of&cial communication of that date, addressed 
to said Minister, had recommended their adv^ption by the Pres- 
ident ; thereby manifesting, so far as their powers extendedi 
their assent to Castillero's proposed contract. 

FourtJi. That the President ad interim of the Eepublic, re- 
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garding tlie contract tlius proposed by CastiHero, and recom- 
mended by the Junta de Fomento, as having received the assent 
of that body, spoke of it as a contract already made, and ap- 
proved it in all its parts on the 20th May, 1846. 

Fifth. That in Oonseqnence of such approval, and to carry 
out the only undertaking on the part of the Government which 
required the intervention of another Ministry, the President 
directed that the appropriate communication should be sent to 
the Minister of Relations, so that the proper orders might be 
issued concerning what was contained in Castillero's eighth, 
proposition relative to a grant of lands in California. 

Sh)th. That accordingly, on the 20th May, 1846, the Minis- 
ter of Justice, in an official communication of that date, ad- 
dressed to the Minister of Belations, informed him that the 
President had acceded to Castillero's petition for a grant of two 
square leagues on the land of his mining possession, and re- 
quested the Minister of Relations to issue the corresponding 
orders, All these facts we learn from the Castillo Lanzas de- 
cree of the 23d May, 1846; a Notarial copy of which James A. 
i received in November, 1849. 



Now, if such a piece of busi.ness as these facts indicate was 
really entered upon between Oastillero and the Mexican Gov- 
ernment, this Castillo Lanzas decree would be its natural con- 
clusion, and therefore sucb a decree would be a probable and 
expected thing, — an event, not whose occurrence, but whose 
failure to occur, would cause disappointment and surprise. 

If, on the. other hand, none of these proceedings took place, 
and the whole business is a fiction and its record a forgery, as 
the United States contend, it is surely the most extraordinary, 
the most complicated, the most easily detected, the most useless 
fiction and forgery which was ever devised and executed. It 
calls into its perpetration the three members of the Junta de 
Fomento, Segura, Bassoco, Elores, and the Secretary of the 
Junta, Ysidro R. G-ondra ; it implicates equally Paredes, Presi- 
dent of the Republic ; Becerra, Minister of Justice, and Castillo 
Lanzas, Minister of Relations ; it involves the existence of va- 
rious official communications, copies of two of which it pur- 
ports to give ; and devises a piece of public and private bug- 
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iness in which there must have been numerous actors and wit. 
nesses, and the various stages of whose progress must have 
been noted in many records and minutes. In fine, it recites 
many facts, pregnant with many other facta, each one of which 
points to the proof of its own falsity, — seeking detection from 
which escape is impossible. 

If the Castillo Lanzas decree is a forgery, then the documenta 
it refers to must be forgeries, as the United States contend. 
Take for instance one of them, — the letter of the 14th May, 
18i6, from the Jimta de Fomento to the Minister of Justice. 
This letter refers to one of the 5th instant, numbered 573, 
written by the Junta to the said Minister. We go to the last 
named letter, and find in it the following statements, to wit : 
That Professor Don Tomas Eamon del Moral had presented to 
the Junta certain specimens of cinnabar, sent to him by Don 
Andres Oastillero, with the object of inciting the Supreme Gov- 
ernment to aid his enterprise ; that the specimens were imme- 
diately sent by the Junta to the Director of the College of Min- 
ing for assay ; that the Director, in an oficial communication 
dated the 2Ist April, 1846, referred the matter to the Junta 
Famltativa o{ th.e College; that the President of said t7««toilK;- 
ultativa, on the 24th April, 1846, addressed a letter to the Di- 
rector, giving him the result of the assay made by Don Manuel 
Herrera, Professor of Chemistry, and stating to him that the 
specimens not assayed were deposited in the Cabinet of Mine- 
rals, and that Castillero's discovery was a most important one, 
and entitled him to the protection and aid of the Government; 
that the Director of the College, in an official communication 
dated 29th April, 1846, but not received by the Junta de Fo- 
mento until the 4th of the following month, informed the Junta 
of the result of the assay, by inserting in his letter a copy of 
that which he had received from the Junta Facultativa of the 
24th April, 1846 ; and finally, that the Junta de Fomento had 
already asked SeQor Oastillero what kind of aid or protection 
he required for the encouragement of his brilliant enterprise, 
congratulating the Supreme Government on so happy a dis- 
covery. 
The foregoing are some of the facts with which the letter of 
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the 14tli May, 1846, from the Junta de Fomenio to the Minister 
of Justice, is pregnaBt. I give them as an instance and illus- 
tration. Here are new complications introducing new docu- 
ments and new actors. General Tomel, the Director of the 
College, and ex-President Herrera become a party ; the four 
members of the Junta Facultativa of the College, to wit. Moral, 
Balcarcel, Navarro and Castillo, are lugged in; the Professor 
of Chemistry is seen in his laboratory, assaying the specimens ; 
and even the cabinet of minerals is drawn into the vortex. 
The Director of the College is made to write a letter ; the Junta, 
Facidtativa to hold a session to pass a resolution to record its 
proceedings, and communicate that resolution to the Director, 
in a letter dated 24th April, 1846, of which a copy is fur- 
nished. 

Take the foregoing as a specimen, and let us ask ourselves 
the questions : Do men, who are prompted by a greedy desire 
for wealth to enter into a conspiracy rec[uiring wariness, eir- 
cnmspection, caution and ingenuity for its successful consum- 
mation, thus wanton in useless fictions, and revel in unneces- 
sary forgeries ? Do they thus enlist against themselves an army 
of living witnesses, and furnish their adversary with the roll- 
call? Do they thus court failure and disgrace, by exposing 
their crime to easy and inevitable detection ? Do they thus 
scatter broadcast around the principal act the damning proofs 
of their villainy ; and awakening justice with all the clamorous 
tongues of rumor, demand that she shall snatch from their 
bands the golden fruits of crime, and leave them only its 
shame and infamy ? Do conspirators proclaim before hand the 
object of their plot, and the means they have devised to attain 
it ? Do they publish its progress to the world, day by day, as 
it advances? Do they confess their crime as soon as they have 
committed it, and surrender themselves to the law which they 
have violated ? 

All these things were done in Mexico, in the year 1849, if in 
that year the Castillo Lanzas decree was fabricated. How shall 
I demonstrate what is axiomatic? What more can I say to 
prove the absurdity of the hypothesis that this grant is a 
forgery, and to expose the exorbitant and insane demands upon 
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human credality wMch he makes who asks this Court to be- 
lieve that it is so ? 

The value of the intrinsic evidence afforded by the features 
of the grants to whioh I have referred, is enhanced by two con- 
siderations : the first is, that none of the important provisions 
are inserted, which are declared by the chief counselor and 
adviser to be essential elements of title, — while we find present 
in it all the particulars which he had repeatedly asserted to be 
positively hurtful and legally insufficient. The second is, that 
the letter of Barrou, Forbes & Co., of the 30th November, 
1849, written seventeen days after they had sent the Notarial 
copy, speaks of James A. Forbes' advice in regard to the pro- 
curement of fraudulent title papers in these terms : " Oastillero 
we expect will soon be here from Lower California, and if any- 
thing can be done in Mexico, he is the fittest person to procure 
what may be wanted." — Trans. 394. 

Without attempting to justify this partial entertainment of 
Forbes' criminal propositions, from whatever motive it may 
have proceeded, we cannot by any argument avoid the infer- 
ence from this letter, that on the SOth November, 1849, noth- 
ing had been done in carrying those propositions into efi'ect. 

X. The intrinsic evidence of the genuineness of the Castillo 
Lanzas decree, which is so abundantly afforded by the im- 
portance and publicity of the business which found in it its 
natural conclusion ; and by the various written documents to 
which it refers ; and by the numerous actors and witnesses 
whom it introduces ; and by the incideutal facts and circum- 
stances connected with it — all of which do but multiply the 
proofs of fraud, if fraudulent it be, and render its exposure the 
simplest task in. the world, I cannot dismiss, without bringing 
it into its proper relation with the conduct of the Government. 

Not ia the spirit of a greedy litigant, whose standard of 
honor and morals ia fixed by the criminal code, and who, ac- 
knowledging no obligations, and practising no restraints — save 
such rude and imperfect ones as are imposed by the law — 
clutches at everything that lies outside the domain of crime ; 
but as an honest party to a plain contract, conscientiously seek- 
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ing the path of his duty, — as one of two nations who, invoking 
"the name and the protection of Almighty God, the author of 
peace, arranged, agreed upon and signed" a solemn treaty, — as 
a powerful G-overnment, upon whom the right of a helpless in- 
dividual imposed a correlative obligation, — the United States 
ought to have consulted all these sources of information, from 
which it was so certain that the very truth might be ascer- 
tained. 

This they did not. But contravening the usage of all civil- 
ized nations, — trampling under foot the great fundamental 
principle which underlies free government, — violating their 
pledged word, — at the sacrifice of justice, and freedom, and 
truth, and honor, — here, in this Court, before you, sirs, the 
Judges of their appointment, the United States have called up 
for judgment the rights of this claimant; haying denied him, 
through all the long and tedious years of this trial, and in spite 
of his entreaties and demands, that which the practice of the 
States of Christendom accords to all suitors in their Courts, and 
which their common sense perceives to be indispensable to jus- 
tice ; — I mean the opportunity, by legal process, of placing 
upon the record the evidence of the facts by which the judg- 
ment of the Court must be determined, and his rights decided. 
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PAET SIXTH. 

From Decemeee, 1849, to the 10th January, 1851, the 
date of the last letter if the coerbspohdence. 

It being thus established by the testimony of the Govern- 
ment's witness, corroborated by docnments oiFered by the Gov- 
ment, that in November, 1849, James Alexander Forbes 
received a Notarial copy of the Castillo Lanzas decree, which ia 
our two-league grant, it is clearly a work of supererogation 
to attempt to show that there is nothing in the correspondence 
subsequent to that period, tendingto prove that the title offered 
by us was made after November, 1849 ; yet I shall briefly 
allude to that correspondence as containing proof positive that 
nothing was done by any party in Mexico towards procuring 
fraudulent documents. 

On the 20th December, 1849, James A. Forbes writes to 
Barron, Forbes & Co., acknowledging the receipt of their letter 
of the 13th of the preceding month, " enclosing," as he says " a 
certified copy of a grant of the two sitios of land to Don Andres 
Castillero upon this mining possession." In this letter, with 
this copy of the grant before him, he reiterates nearly the same 
objections to its legal efdciency, w.hich from May, 1847, he had 
from time to time set forth — and continues to urge on his cor- 
respondent the necessity of procuring new documents of title 
with different provisions. It seems to me to bo impossible, 
that any man can read the Castillo Lanzas decree with refer- 
erence to Mr. Forbes' comments and criticisms and descriptions 
of the two-league grant to Castillero, contained in his numerous 
letters from the 5th May, 1847, to the early part of the year 
1850; and not recognize it at once as the document of title com- 
mented upon, criticized, and described in that correspondence. 
Comment, criticism, and description could not more closely 
identify any document. Nothing could, except perhaps a copy. 
And even that complete identification we have in two instances ; 
the first, in his letter of the 5th May, 1847, where he refers to 
the copy of the Castillo'Lauzas decree appended to Gastillero's 
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ratification of the McNamara contract ; tlie second, in liis letter 
of tte 20th December, 1849, where he refers to the ]!^"otarial 
copy enclosed in Barron, Forbes & Oo'a letter of the 13th 
November, 1849, and received by him. Both of these copies 
of one and the same document, thus referred to by him, are in 
evidence. Both are proved by such testimony as must estab- 
lish their existence in May, 1847, and in November, 1849, re- 
spectively, if it is possible for documentary and parol evidence 
to establish any fact. On these points there ia no conflict of 
testimony. The direct evidence bearing upon them is perfect. 
The collateral circumstances all harmonize with them. 

On receiving the Notarial copy of the grant which we have 
produced, James A. Forbes was of course no better satisfied 
with the original than he had been since April, 1847, when he 
first saw the copy of the same grant appended to Castillero's 
ratification of the McNamara contract. Accordingly, on the 
20th December, 1849, in a letter addressed to Barron, Forbes 
& Co., he renews his old objections, and urges the fabricatiou 
of new title papers. It is in this letter he says that he knows 
not what conditions CastiUero may have proposed to the Su- 
preme Grovernmentj but whatever they may have been, they 
could not be fulfilled in California by reason of the change of 
Government. — Tram. 846-7-8. 

On the 7th January, 1850, AlexanderForbes writes to James 
Alexander, that " Gastillero is still somewhere in Lower Cali- 
fornia ; we have not heard from him, but he must be some- 
where about La Paz." — Trans. 397—8-9. 

]?rom the letter of Alex, Forbes of the 3d February, 1850, 
to James Alexander, we hear for the first time of Castillero's 
being in Tepic. He had then just returned from Lower Cali- 
fornia. Of course, he was asked all about the title, and what 
he replied is shown in the following extract from the above 
mentioned letter : " We think at present that it may be the 
best plan to get an authenticated copy of the approval of the 
Mexican Government of the grant of three thousand varas, 
given by the Alcalde on giving possession of the mine. As a 
doubt may be started as to whether the Alcalde, acting aa the 
' JuEZ DB MiNEElA,' had the right to make this grant, yet, if 
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approved by the Gorerament of Mexico laefore the [ 
of the country "by the Americans, there could "be no doubt upon 
the subject. This takes in our Hacienda, and unless opposed 
by the Berreyesas, would, I thint, settle the question. Caatil- 
le.ro says such approval was given, and that on his arrival in 
Mexico be will procure a juridical copy of it ; this ia the plan 
we shall adopt if we hear nothing from you to alter this reso- 
lution " ['n-ans. 402]. And that Castillero told the trath is per- 
fectly proven by the Castillo Lanzas despatch with whose 
contents James A. Forbes had been familiar since April, 1847 — 
only he did not know what were the proposals of Castillero 
mentioned therein, of which the Supreme Government had 



This letter also notes Mr. Eustace Barron's return to Tepic. 
He had been absent many months in Europe. 

On the 6th February, 1850, Messrs. Barron, Forbes & Co. 
reply to James Alexander Forbes' letter of the 20th January, 
as follows : 

Dear Sib : In reply to your private letter of the 20th De- 
cember, respecting the two aitios of land, we have to say that 
we had hoped the document lately sent for this grant to Mr. 
Castillero, would have been sufficient, but as you seem to be 
doubtful on this point, we have spoken to him, he being now 
here, and his opinion is, that if this grant is not tenable it will 
be better to go upon the three thousand varas of the Alcalde, 
granted at the time of giving possession of the mine, and ap- 
proved of by the Mexican Government, which approval wUl 
be taken from the Mexican archives and sent on to you. Al- 
though by the Ordenanzas of Mineria, the Alcalde or Judge 
may not have had strictly a right to grant these three thousand 
varas, yet being approved by the Mexican Government, would 
make this valid aa a grant. We hope, however, you will find 
the Berreyesa's lands not to include the Hacienda, and conse- 
quently either the grant of the two sitios or the three thousand 
varas would be a sufficient title. Mr. Alexander Forbes will, 
however, write you more particularly on this subject." — Trans. 
543. 

Vexed and disappointed by the unheeding coldness with 
which his advice was treated in the two foregoing letters* 
James A, Forbes, on the 26th February, 1850, addressed the 
following letter to Mr, Alexander Forbes : 
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Alexander Fohbes, Esq. 

My Dear Sir : — Your favor of the 3d instant came duly to 
hand, and in answer to that part of it relating to the documenta 
sent up to me in November, serving as titles to his property, 
I will again address you for sbfaeado. 

I really did have more faith in the tact and ability of Cas- 
tillero to perceive the important objects set forth in my memo- 
randum of what was to be done nine months ago in Mexico by 
that eccentric individual, and that with the powerful influence 
that he was to have exercised by the efScient aid that was to 
be lent to him, he would meet with no obstacle to the attain- 
ment of the important documents explained in this memo- 
randum. But Oastillero has deceived himself, for he thought 
that boundaries were not necessary, as I shall presently show 
you. 

He succeeded in obtaining the grant of two sitios to himself 
on the miniug possession in Santa Clara, while that very act 
of possession declares that the mine is situated on the lands of 
JoB^ E. Berreyesa, five leagues distant from Santa Clara, and 
you will at once perceive that such a discrepancy would not 
fail to attract the attention of the United States Land Com- 
missioners, and to put the case of the mine in great risk in the 
judicial ordeal to which ita title will be subjected. 

Without troubling you with what I have so many times 
written and explained to you verbally, on the importance of 
the acquisition of the document, I will only say what it must be, 
and it is this ; 

Mrst A full and complete ratification of all the acts of the 
Alcalde of this jurisdiction in the possession of the mine. 

Second. A full and unconditional grant to Oastillero of two 
sitios of land covering that mining possession, expressing the 
boundaries stated by me in the memorandum I left with you 
in Tepie. Both of these documents to be of the proper date, 
and placed in the proper governmental custody in Mexico : and, 

Third. The necessary certified copies of them duly au- 
thenticated by the American Minister in that capital, taken 
and sent to me at the earliest moment. 

You will receive my advice on the 19th inst., regarding my 
views of not supplying W. with any quicksilver. 
Yours, sincerely, 

ITrans. 403.] Jas. Ales. Forbes. 

"When in 1847 James A. Forbes for the first time saw a copy 
of our two league grant, he wrote his letter of the 5th May of 
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th^t year, pointing oat its manifold imperfections, as he thought, 
and urging the fabrication of other title papers. 

When in December, 1849, he received another copy of the 
same grant, he wrote his letter of the 20th of that month, 
pointing out the same imperfections in the original, and making 
the same suggestions as to the fabrication of new papers. 

When his correspondents on the 3d and 6th of February, 
1850, decHne to adopt his suggestions, or follow his advice, 
saying that in their opinion and Castillero's, the genuine title 
is good enough, and that they will rely on it, and send him the 
contract referred to in it, proving the confirmation of tbe mining 
title; full of contempt for their judgment, and disappointed that 
bis plans have not been adopted by them, he takes no pains in 
his reply to conceal his sentimente, and still pertinaciously 
insists that his advice shall be followed. Such was his letter 
of the 26th February, 1850. 

There are truths which reasoning ohscures ; because they 
live nearer to the innate hght of mind than arguments can 
ever approach. If in the course of the foregoing remarks I 
have attempted arguments to prove axioms, this betrayal into 
error has been caused by a desire on my part to check the 
fermentation of spirit, which the investigation of the facts of this 
case has excited, even to the obscuration of axiomatic truths. 

In support then of the genuineness of the Castillo Lanzas 
grant, we have — 

First. The^important public and private business transaction 
between Oastillero and the Mexican Government — conducted 
on behalf of the latter by its Junta de Fomento de Mineria — 
by its National College of Mining — by its Ministry of Relations 
and Government, and by its Governor of the Department of 
California, whose natural termination in Mexico was this grant. 

Second. The testimony of Mr. Castillo y Lanzas, that he 
signed the grant on the day of its date, and that it is in all 
respects true and genuine. 

Third. The testimony of Mr, Velasco, that he wrote the 
grant, and that in all respects it is true and genuine. 

Fouritt. The testimony of Mr. Negrete, that be saw it in 
Mexico in December, 1846 ; that Oastillero then handed it to 
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him, and h.e to his lawyer, Mr. Eomero, to aid in the draft of 
the public act of latification of avio ; that it was referred to in 
said instrument, and copied at the end of it ; that he then sent 
it to Mr, Alex. Forbes, of Tepic ; that the docnment in the 
areliiyes of the Land Commission is the one he saw in 1846. 

Fifii. "We have the protocols of the Notary Fuentes, con- 
taining the said acta of Castillero's ratifjing the McNamara 
contract, dated 17th December, 1846, where this grant is copied 
verbatim. 

Sixth. "We have the testimonio of that instrument made out 
two days after its execution, signed by Nazario Fuentes, the 
Kotary Public, whose signature and signum are attested by 
three Notaries Public, by certificate under seal of the National 
College, of Notaries of Mexico, dated 19th [December, 1846. 
In said testimonio this grant is copied. 

/Seventh. ' We have a certified copy of the same instrument 
of ratification issued from the office of the Notary Fuentes, 
under his hand and seal, on the 6th February, 1847, with a 
certificate by three Notaries Public, dated on that day and 
attested by the seal of the National College of Notaries, like 
the testimonio. In this certified copy our grant again appears. 

Eighth, We have the testimony of Mr.. Tillalon, whose 
name and signum appear on each of the foregoing certificates, 
declaring that he signed them'^ on theirjrespective dates, and 
that they are in all respects genuine, and proving the signatures 
and signa of the other Notaries who signed them, and also the 
seal of the National College of Notaries affixed to them. 

Ninth. It is proven that Mr. Walkinahaw, as the agent of 
Alex. Forbes, came from Tepic to CaUfornia to take possession 
of the mine, by virtue of the McNamara lease, confirmed as it 
had been by Oastillero, and that he brought with him a copy 
of Castillero's ratification, and that he took charge of the mine 
in April, 1847. 

Tenth. We have the testimony of James Alex. Forbes, 
proving that before the 5th of May, 1847, he had seen a copy 
of Castillero's said public act of ratification, containing a copy 
of our two-league grant, and that in his own act of ratification 
he copied the words used in Castillero's. 
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j^levmth. We have his letter of the 5th May, 1847, describ- 
ing this two-league grantj a copy of which he had first seen in 
the document exhibited to him by Mr. Walkinahaw, and identi- 
fying it by his comments and criticisms with absolute certainty. 

Twelfth. Between the 5th of May, 1847, and the 20th 
December, 18i9, James A. Forbes in his letters frequently 
refers to this two-leagiie gi'ant. 

Tkirteentk. On the 20th December, 1849, he acknowledges 
the receipt of a Notarial copy of this same grant ; and we have 
the identical copy which he received ia evidence, proved hj 
himself to have been received in November, 1849. 

By such " a long leveled rule of streaming light," we follow 
this grant through the record, to the first day of its existence, 
the 23d May, 1846, to its author the President of Mesieo, who 
signed it with the hand of Castillo y Lanzas, his Minister of 
Eelations, Grovernment and Police, 
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Prom the 26th Febrtiart, 1850, to the 14th Decembeh, 
1857, WHEN James Alksander Forbes is first exam- 
ined IN THIS Case ok behalf of the United States. 

This period embraces — 

First. The arrival of Don laidoro de la Torr^ m California, 
about April, 1850. 

Second. The appointment of Capt. H. W. Halleck, as Director 
of the Mine, in April, m^O.— Trans. 228. 

Third. The sale by Jamea A. Forbes to John Parrott, of one 
of his two barras in the mine for $24,000, on the 9th August, 
l&bO.— Trans. 179. 

Fourth. The proceedinga in the suit of M. Z. Berreyesa and 
others vs. James A. Forbes and Robert "Walkinshaw, Com- 
plaint filed 26th Aug. 1850.— 25-aKs. 220. 

Fifih, The transfer from the Mayor's office at San Jos^ of the 
original record of registry and posse^on, in January, 1851, — 
(331 Trans.) 257. 

Sixih, The presentation and conduct of the present claim 
before the Board of Land Commiaaioners, 30th September, 1852. 
—Trans. 5 to 129. 

Seventh. The sale by James A. Forbes to "Wm. E. Barron, of 
his remaining barra in the mine, for the sum of thirty thousand 
dollars.— 2Vcwis. 190. 

Eighth. The bankruptcy of James A. Forbes, and his con- 
spiracy with Laurencel to levy black -mail on the New Alma- 
den Company, by frightening them into a compromise. — Trans. 
876. 

I. The arrival of Don Isidore de la Torr^, as the genera! 
agent of the company in April, 1850. 

It appears from the correspondence between Barron, Forbes 
& Co., Ales. Forbes, and James Alex. Forbes, that Mr. de la 
Torr^ must have arrived in California about the 11th April, 
1850, to take entire charge of the nnine, and organize. its oper- 
ations. 
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"We liave a letter from Jamea A. Forbes to Mr. de la Torr^ 
dated 18tli June,, 1850, inclosing certain papers belonging to the 
company, some of which are thus specified : 

" One sheet of Mexican stamped paper, of the 5th seal, con- 
taining a certified copy of the communication from the Minis- 
ter of Foreign Relations, relative to the two square leagues of 
land on New Almaden." 

" Six sheets of common paper, containing certified copies of 
the contract of tivio of the mine of New Almaden, including a 
copy of the document to which the above mentioned sheet re- 
fers, certified by the British Gonsulato at Tepic." 

" Seven sheets ; seven sheets of Mexican stamped paper of 
the 4th seal, with certified copies of the original contract of 
partnership in the mine of New Almaden, dated 2d November, 
1845; of the power of attorney from Don JosdOastro to McNa- 
mara, to make the contract of avio ; the ratification of the same 
hy D, Andres Gastillero, and concession of the two-square 
leagues ; Castro's ratification etc., certified by the American 
Consulate at Tepic," 

The papers just enumerated contain three copies of the Gas- 
tillero Lanzas two-league grant. 

II. Captain Halleek's appointment as Director General of 
the mine is stated hy himself to have been made in March or 
April, 1850. See his deposition. — Trans. 328. 

IIL Sale of one harra to John Parrott for $24,000, found 
in JVaws. p. 179. 



IV. The proceedings in the suit of M. 2. 1 
J. A. Forbes and Snbert Walkinahaw. — Traiis. 219. 

This was an action of trespass, seeking $20,000 damages for 
wood, timber, limestone, etc., taken by defendants from plain- 
tiffs' land, and not the recovery of possession. The record of 
this suit derives its only interest from an affidavit made by 
Capt. Halleck, in answer to a demand of the plaintiffs for a 
copy and inspection of such documents as the defense intended 
to rely on. The demand and order of the Court will befound 
in Transcript, 265, The order was made under the Practice 
Act of 1850, Sec. 294 ; Statutes 1850, p, 455. It required the 
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production of sucb papers as the defendantB had in their cua- 
tody or under their control, not of a pubHc record. 

What papers could the defendants have had in their posses- 
sion? 

The answer is found in the provisions of the Ordinances, ac- 
cording to ivhieh, the owner of a mine would have in his poa- 
session, first, the original written statement in registry, and 
secondj the certified copy of the record of the act of posses- 
sion. Tit 6, Art. 4, Hal. 224. 

Whether or not Capt, Halleck consulted the Ordenanzas of 
Mineria when he made that affidavit, I know not. I presume 
he did, for he was at that time familiar with the Spanish lan- 
guage. 

It is certain, however, that he correctly described the papers, 
which according to the strict terms of the ordinance should be 
in possession of a mine owner. The certified copy of the 
record of the act of possession, is made by law the correspond- 
ing title of the party. 

And moreover, it is the original, in the sense in which that 
word is used in the Spanish law. It is the evidence of title de- 
livered to the mine owner, and bears the same relation to the 
record preserved in the Alcalde's office, that the first copy of 
an instrument taken from the protocols of a Notary, and deliv- 
ered to a party, does to the protocol itself. As there is some 
confusion of ideas on this subject, I hope to be excused for the 
following explanation: Escriche says, public instruments are 
of three kinds : first, — the protocol or register ; second — the 
original ; third — the irasiado, or the copy taken from, the orig- 
inal, 

" The protocol is the matrix writing, signed by the parties 
and the Notary, and extended in the form and with the circum- 
stances we have described." * * " This writing is called the 
proiocoh, because it is the first or principal ; the register, be- 
cause it remains in the office of the Notary inorder that with 
it, in case of doubt, the copies may be compared, and the mat- 
rix, because it is fountain and original, whence are taken the 
copies, traslados and tesUmonios which the parties interested ask 
for." 

" The first copy which is accurately and faithfully made from 
the matrix writing, or protocol or register, by the same Notary 
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before whom the act passed, is called the original ox primordial. 
* * "The traslado, irasunto, or ejemplar, which is commonly 
called iestimonio por conczwrda, is the copy which is made on 
the exhibition, not of the matrix writing, but of the original, 
or of that which supplies the place of such, although it be not 
the ' first copy.' " 

The Supreme Court, in Percheman's case, 7 Pet. 83, under- 
standing very well these distinctions of the Spanish law, says 
that a certified copy of a petition and decree issued to a party 
from the Secretary's office, is in contemplation of law an orig- 
inal. 

It cannot be questioned, therefore, that the copia autorizada of 
the proceedings in registry and possession, which the ordi- 
nances direct to be delivered to the mine owner as his corres- 
ponding title, as an original, was by Capt. Halleck in his affi- 
davit properly so called. 

Moreover, even if wc had been aware of the existence of 
Oastillero's original representations in registry and of the ori- 
nai record of the act of possession in the Mayor's of&ee at San 
Jos^, and if we had been willing to supply with them the place 
of the documents which the law expects to find in the custody 
of the party as his corresponding title, we would not haVe been 
prepared to go to trial without other evidences of title, so au- 
thenticated as to be competent testimony in the case. AYe did 
not choose to rely on a part of our strength. We chose to 
malie the best defense the facts of the case admitted of. 

For that reason, dotibtless, it was not until about three weeks 
after the affidavit was made that Captain Halleck first searched 
in the Mayor's office at San Jos6 for such documents relating 
to the Almaden Mine as had been transferred thither from the 
old Alcalde's office. 

Since I last argued this point on the motion to dissolve the 
injunction, there has come to light this certified copy of the 
record of the act of possession — this corresponding title, which 
the ordinances direct to be delivered to the party. 

These were the papers the order of the Court of the 13th 
September, 1850, called for. They were at that time in the 
hands of Mr. Robert Walkinshaw, and part of the papers, 
doubtless, whose destruction by him J. A. Forbes, as we have 
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seen, so mucli feared. Even in 1850 Mr. Walkiiishaw was on 
bad terms with the New Almaden Company. The old quarrel 
was not forgotten, nor the adverse interests reconciled. Mr. 
Walkinshaw claimed one iarra in the mine nnder Padre Real's 
conveyance of the 9th August, 1849, his title to which the 
company refused to acknowledge. After many threats to sue, 
he iinally brought an action against Messrs. Bolton, Barron & 
Co., on the 2d February, 1853, to recover the dividend due to 
that barra, Messrs. McAlhater, Edwards and Eose were his 
attorneys. In December, 1852, or the month following, he pat 
those gentlemen in possession of such papers as he thought had 
a bearing on the q^nestions involved in the controversy, and 
among others handed to them the expediente of the registry and 
possession, containing the eopia autorisada, or original of the 
act of possession. In this suit Mr. Walkinshaw failed. It was 
dismissed on the 26th June, 1854. But the papers remfwned 
in the hands of his attorneys until the 15th May, 1858, when 
they were returned to him a few days before he left California 
for Europe in almost a dying condition. They were then put 
in a paper envelope, labeled, "Papeiis relating to the disputed 
barra between &. Walkinshaw, etc.," and taken charge of by 
Mr, John Young. About the first of July in this year, the 
counsel for the New Almaden Company, having occasion to 
examine sdl the conveyances of Padre Real's barras, caused an 
examination to be made among Mr. Walkinshaw's papers for 
such as might relate to that matter. This search led to the 
discovery of the papers under consideration,— Exhibit Young 
No. 1 ; Trans. 2688 is a copy of them. See Young's deposition 
Trans. 2684 ; Bell's, 2696 ; McAllister's, 2698 ; Eeese's, 2712 ; 
SuSol's, 2718 ; Pico's, 2731 ; Noriega's, 2803 ; Chavoya's, 2806 ; 
Sainsevain's, 2809, — where the history of these papers is satis- 
factorily related, and their execution proved. 

y. A few weeks after the filing of Captain Halleck's affi- 
davit, he found in the Mayor's office the original papers of the 
registry and possession of the mine. See his deposition. Trans, 
331. A copy of them will be found in Trans, p. 257. 

The originals were filed in the County Recorder's office of 
Santa Clara County, on the 18th January, 1851, at 3 o'clock, 
10 
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p. M,, as appears by the endorsement of J, T. Eichardson, Be- 
corder. 

And here I may properiy notice some circumstances which 
have doubtless obscured the existence of these papers in the 
records. Long before the Americana endeavored to wrest this 
mine from its true owners, it had changed its name. The 
superscription on the espediente is in tbeae words: — Afiode 
1845. Posesion de la Mina de Santa Ohra. As far back aa 
October, 1846, we have seen that it was called Almaden de 
Santa Clara ; in a short time the distinctive words of Santa 
Clara were dropped, and it came to bo known as New Al- 
maden. 

Neither in the year 1849 did the mine in common report re- 
tain its connection with the name of its discoverer, Oastillero. 
Since April, 184=7, Walkinshaw had been in the management 
and possession of it. From April, 1848, he and James A. 
Forbes were the only resident owners in California. In 1849 
it was known as Forbes' mine, or Walkinshaw's mine. 

The prominence of the mine of New Almaden in 1849 and 
'50, would doubtless have arrested the attention of any person 
looking over the archives of the Mayor's office who might see 
an espediente with a superscription containing the name of New 
Almaden; but such a person would not have been attracted 
by a paper relating to the mine of tianta Glara, especially as 
there were many espedientes in that oifice relating to mines, as 
for instance those of Guadalupe and San Antonio. 

It must he remembered, also, that the old population had 
been in those days shoved aside by the new race of settlers, 
who took all the offices, and were the custodians of archives, 
not one paper of which, in many cases, could they read. 

In a subsequent part of my argument I shall show that the 
positive evidence proving the existence of this espediente in the 
archives at San Jos€ from December, 1845, is conclusive. 

But Mr. Eawes, who was the counsel of Mr. Walkinshaw in 
1849, and a very excellent Spanish scholar, knew the original 
name of the mine, and the names of its discoverer and his 
partners and their assigns, and declared that he stood ready in 
Court with records to prove that the original rej 
sufficient, and therefore void. 
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VI. In support of his claim Oastillero filed a copy of the 
following paper. 

On the day on -which the record of the act of possession was 
written out, a copy of it was given to Caatillero, signed by the 
Alcalde Pico, and by Sufiol and Noriega, the assisting wit- 
nesses to the act of possession — the same parties who signed 
the record deposited in the Alcalde's office. Castillero also 
took from Pico a receipt for his fees, amounting to twenty-five 
dollars. 

On the 13th January, 1846, OastUlero obtained certified 
copies of hia two written statemente in registry signed by Pedro 
Ohavoya, Alcalde, who came into of6,ce in that month, and by 
Jos^ SuHol and Pedro Sainsevain, assisting witnesses. These 
documents, together with a copy of the articles of partnership, 
he put together, and they constituted his expediente of title. 
They were at that time all the title papers relating to the mine 
ia the possession of parties; the two written statements in 
registry remaining in the of&ce of the Alcalde with the record 



This expediente James A. Forbes made a copy of, and in 
January, 1848, took his copy to Weekes, Alcalde, to certify 
as copies of originals in his office, which Weekes did. 

The copy thus made by Porbes, and certified by Weekes, 
was copied in our office, marked A, and with a translation of 
it marked B, was filed before the Board of Land Commissioners 
with the claimant's petition. This is the celebrated Weekes 
copy, of which the Court has heard so much. It ia a copy of 
the papers relating to the title of the mine, put together, as I 
have shown, by Castillero, and which were recently found 
among Walkinshaw's papers. 'Thus is the Weekes copy satis- 
fiictorily explained to any reasonable mind. 

The claimant also filed with his petition an office copy of the 
Castillo Lanzas two league grant, to which was appended a cer- 
tificate of Jesus Vejar, Notary Public in Tepio. This certifi- 
cate, having been the subject of much comment and animad- 
version, we will give a translation of it in full : 

I certify that the present authentic instrument signed by the 
excellent Senor Minister of Poreign Eelations, Government and 
Police, Castillo Lanzas, has been respected and obeyed {ohse- 



>v Google 



128 

guiadd) under that siffnature by the Mexican authorities which 
were governing in ifpper California in the year 1846, accord- 
ing to insertions which the same authorities made of that in- 
struraenfc in acts {actos) which they authenticated {autoHzaron) 
relating to the husiness of which said acts treat, and which I 
certify that I have seen ; and for thia reason, that signatnre in 
the said instrument ought to be considered as of the hand and 
writing of the Excellent Sefior Minister, and also because 
SeBor Don Andres Castillero has acknowledged it in acts which 
have passed before me. 

And at the request of Messrs. Barron, I"orbea & Co., I sign 
and seal {firmo y signo) this present, in Tepic, on the 15th 
March, 1860. [Signed] Jesus Vejar, 

To this is attached a certificate by two Notaries Public, 
attesting the signature and signum, (signo) of Jesus Vejar. 

The object of the foregoing certificate is simply to prove the 
genuineness of Castillo Lanzas' signature to the document to 
which the certificate is appended. The Notary certifies that he 
believes said signature to bo genuine, and gives his reasons for 
that belief. They are two : first — because the instrument 
which bears the signature has been respected and obeyed, {ob- 
sequiado,) under that signature by the Mexican authoritiea 
which were governing in Upper California in the year 1846. 
But in what manner was it respected and obeyed ? His certi- 
iicate answers that question thus : by their inserting, copying it 
into written instruments (actos) relating to business affairs 
which passed before them, or which they authenticated [autor- 
iearon). By what Mexican authorities was it thus respected 
and obeyed? The certificate answers that question also: by 
the officers who inserted or copied it in the written instrumente 
(actos) which they passed or authenticated {auionzaron). These 
ofiicers could be none other than Notaries Public. 

The written instrument {ados) in which the document signed 
by Castillo Lanzas were inserted, " I certify that I have seen," 
says Jesus Vej ar. The record establishes the truth of this asser- 
tion, for that document was copied into Castillero's ratification 
of the McNamara contract of avio, and there is in the record a 
certified copy of said instrument of ratification made by Jesus 
Vejar on the 3d December, IHd.—Trans. 556. 
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"Wlien he speaks of the Mexican authorities which were gov- 
erning in Upper California in 1846, he means simply to refer 
to the fact that in that year Upper California was yet under the 
dominion of Mexico. The words, wMch were governing in 
Upper California in 1846, are used parenthetically. If he had 
intended to refer to officers living in California, he would have 
called them ihe heal authorities of California, aa they were called 
whenever it was intended to discriminate hetween them and the 
authorities of the Genera! Government. In illustration of this, 
see CastUlero's proposals to the Junta de Fomento, and the 
Junta's conimunieation of the 14th May, 1846, to the Minister 
of Justice. 

The idea of the certificate is this, that if the Notary before 
whom certain parties appeared, to hare their contract extended, 
that is, written out in his book of protocols and duly executed, 
had not believed that this docuifaent bore the genuine sigoaturo 
of Castillo Lanzas, he would not have inserted it in the written 
contract — would not have copied it in his book of protocols. 
Eut finding it inserted in such authentic acts, Yejar says ha 
believes, for that reason, the signature to be genuine. 

"What was to be gained on any score, by procuring a certifi- 
cate in 1850 from Jesus Yejar, stating that he had seen the Cas- 
tillo Lanzas document inserted in actos, relating to affairs of 
business, which were passed (auiorizada) before Notaries in Cali- 
fornia? 

As reference is made to such insertions solely for the purpose 
of showing that the Notary who made them must have consid- 
ered Castillo Lanzas' signature genuine, it was obviously to the 
interest of parties that such insertions should have been made 
by Notaries in the City of Mexico, who would be much more 
likely to be acquainted with his signature than Notaries in 
California ? 

Mr. Vejar's second reason for believing Castillo Lanzas' sig- 
nature to that document to be genuine is, that Castillero had 
acknowledged it to be so in documents which were passed be- 
fore him, Vejar. 

We find in the record four certificates signed by Jesus Tejar, 
the object of each of which is to prove the genuineness of cer- 
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tain signaturea, and in every instance tbo Notary ia serupu- 
loualy particular in setting forth the extent of his knowledge 
of the signature in question, and the facts on which his belief 
depended [See Ji-ans. 315, 511, 549, 626]. There is besides a 
certified copy of the Castillo Lanzas grant, made and signedby 
Yejar on the 13th November, 1849, and also a certified copy 
of the Castillero instrument of ratification, made and signed by 
him on the 3d December, 1849 ITrans. 546, 556]. No other 
certificate of his in the record occurs to us. We think there 
are none besides those mentioned. 

The cause of the erroneous construction given to this certifi- 
cate, is to be found in the nature of the instrument to which it 
is appended. This Castillo Lanzas dispatch sets forth the 
grant of two leagues to Castillero, and orders the Governor to 
put him in posgesaion of them. As soon, therefore, as we 
read in the certificate that this instrument has been respected 
and obeyed, we naturally jump to the conclusion that the 
order it contains has been obeyed— that Castillero was put in 
possession. I ijonfess, that when my attention was first drawn 
to the certificate, I did not understand it^ As soon as the true 
meaning occured to me everything was clear as day. And I 
am satisfied the Court will agree with me in my construction 
of it. 

On the Weetes copy and the Vejar certificate, much stress 
has been laid by the Government. But like everything else 
on which the Government reliesinproof of fraud, when under- 
stood, thoy are but evidences of the genuineness of our title. 

VIL A copy of the deed from X A. Forbes to "Wm. E. 
Barron, executed on the 29th May, 1855, and conveying his 
remaining bara in the mine — consideration ^30,000 in cash- — 
will be found in the Transcript, p. 190. 

Vin. Having satisfactorily, as we conceive, explained to 
the Court the Weekea copy of tho espedienteand the certificate of 
the Notary Jesus Vejar attached to the original Castillo Lanzas 
grant — the only circumstances in the prosecution of this case be- 
fore the Land Cornmissioaere which required explanation — we 
how proceed to the statement that James A. Forbes, on the 
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29th May, 1855, conveyed hia remaining harra in the mine to 
Mr. William B. Barron, for the conaideration of $30,000, 
making $54,000 in all for hia two barras, besides his dividends. 

In November, 1856, as appears by Forbes' testimony, he in- 
stituted proceedings in bankruptcy, and obtained his discharge 
in January, 1857. His liabilities were over $100,000,— SVans. 
475. 

He failed, owing Messrs. Barron & Co. over $3,000, and 
afterwards attempted to borrow from them $10,000, which, for 
reasons of their own, they refused to accommodate him with. 

James Alex. Forbes then having nothing but himself to sell, 
sold himself to Henry Laurencel, who took the deed in his own 
name, but really made the purchase on the joint aecouut of 
James Eldridge and himself. Let us read Mr. Laurencel's own 
words : 

OEOSS-ESAMINATION.— 7)-i2)!s. 378. 

Qties.—Wha,t did you pay Mr. Forbes for those paper.g? 

Ans. — I have already declined to answer that question. 

[The Court requires the witness to answer.] 

I paid Mr. Forbes twenty thousand dollars for the interest 
that 1 was acquiring in depositing these papers, and the engage- 
ment on his part to go to Mexico when I should request him 
to do so, and procure for me the proof of the fraud committed 
in this case, which he assured me he could procure. I was also 
to pay, if necessary, his traveling expenses. 

Forbes' engagement to go to Mexico was doubtless fulfilled 
by his visit to General Castro, Governor of Lower California, 
in 1859. His business we will hear in General Castro's own 
words.— TVans. 2616. 

At my residence (the Sausal de Camacho) I received a letter 
from James Alex, Forbes, dated at Don Juan Bsindini's raacho, 
in which he stated that he had a matter of great importance to 
consult mo about, and requested me to come at once to see 
him. I did so, and took my secretary with me. When we 
arrived, after the usual salutations had passed, Mr. Forbes and 
myself walked out together from the house, and he then stated 
to me that he was authorized by a powerful company of spec- 
ulators (empressarios) in San Francisco to furnish me with the 
necessary means, if I would consent to detach Lower California 
from Mexico, to make it independent, and that subsequently it 
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should he annexed to the United States. I listened to this 
calmly, and told him to go on. He then said, there is another 
matter of importance to you. If you will give your testimony 
against the owners of the Almaden mine, the Grovernment will 
pay you a considerable sum — more than ten thousand dollars. 
I answered: " With regard to what you first proposed, I am an 
officer of the Mexican Government, and will not be guilty of 
treason ; and aa to the other matter, I cannot be bought with 
money to do an infamous action ; say nothing further to me on 
the subject We then returned to Mr. Bandini's house." 

" I then went home, leaving Mr. Bandini an order directed to 
Forbes, stating that my duty, and his own personal safety, re- 

auired that he should immediately leave the country. A few 
ays after, I heard from Mr. Bandini that Mr, Forbes had left 
the day after he received my order." 

"He said there was a fund here in San Francisco, out of 
which his expenses were paid." 

Whether this fund was disbursed by the TJ. S. Sub-Treasurer 
in San Francisco, or by Laurencel, and whether Mr. Forbes 
reported the unsuccessful issue of his special mission to the 
President of the United States, the record does not disclose. 
But, it is very clear, from the report of the Attorney-General 
accounting for his disbursement of the California land fund, 
tliat Mr. Forbes could not have referred to that money. He 
got none of it. Manifest destiny impelled it elsewhere. 

To return to Laurencel : 

Ques, — Did you pay in cash ? 

Ans. — I paid one half in cash, and gave security for the other 
half. It is now due. The contract was verbal. 1 gave him a 
pledge before witnesses that I would pay him the money. The 
witnesses were Mr. Randolph, Mr. Crittenden, and Mr. Gould. 
I promised him not to sell or hypothecate my rancho without 
paying him. 

Ques. — Why did you not put it (the contract) in writing? 

Ans, — I did not wish to. Mr. Forbes, I believe, was satis- 
fied. Mr. Eldridge was not a party to the contract at the time 
it was made. He subsequently assented to it. I paid Mr. 
Forbes one half of the $20,000 some time in March, 1857. Mr. 
Eldridge was. then in Philadelphia. He assented to my con- 
tract on his return in May, 1857. He paid one half; the whole 
amount was charged to the debit of our rancho. 

I paid Mr, Forbes this money for the joint use of those 
papers. * * I did not understand that I purchased the sole 
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use of those papers; the papers are used on this occasion with- 
out his consent. * * * I asked Forbes' consent to use them ; 
he said he would consult counsel ; after consulting he refused. 
* * * It was the peremptory condition of the first contract 
that I should make the offer of compromise through Mr, Hall 
McAllister, * * * I endeavored to procure a compromise hy 
means of these papers with ike Almaden Mining Company ; it was 
ffirough Mr. Hall McAllister. They were also exhibited to Mr. 
Parrottfor the same purpose. 

In his endeavor to compromise he failed utterly. 

" The first contract was in writing. It .was canceled at the 
time I made the second contract. The second contract was 
in writing ; I have destroyed my counterpart ; it was in dupli- 
cate. I destroyed it by the advice of counsel. I did not pre- 
serve a copy of either. I thought it would bo inconsistent with 
the object with which I destroyed the papers." 

Porbes and Laurencel differ in their accounts of this transac- 
tion. The former declares that he sold Laurencel the use of 
these papers to enable him to effect a compromise with the New 
Almaden Company, and that for such use of them he received 
$10,000 cash, and was to receive $10,000 more when the com- 
promise was made. 

Mr. Davidson, Mr. Laurencel and Mr, Forbes, all agree that 
the papers were deposited subject to the joint order of the two 
last. 

The papers to he used only in compromise, and under no circum- 
siances unkss by the joint order — 'that was not so bad a bargain 
for Forbes. He thought he could take a few steps in crime, 
get rich, tarn back, and become respectable. He was mistaken. 
Like Dr. Paustus, he did not understand his master's character. 
Forbes reasoned in this wise : I get $10,000 cash, with the 
prospect of $10,000 more. For that I am willing to estahlish 
my own villainy. I have deceived Laurencel, but he will never 
know it ; for by the contract the papers can only be used in the 
attempt to effect a compromise. I know they are worthless as 
evidence in a court of justice, where they will be explained hy 
other letters, and their apparent tendency as proof fully rebut- 
ted. But they can never get into Court without my order. 
Mr. Jorbes was thoroughly mistaken. The attempt at com- 

11 
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promise having failed, Lanrencel was not content to rest under 
his loss. His counsel, who is now the Government's special 
counsel in this case, acting then in concert with the District 
Attorney, caused a subposna duces tecum to be served on Mr. 
Davidson; and in this way the Government captured Mr. 
Forbes' property, and did Mr. Laurencel the favor to break 
his contract for him. 

The people of San Francisco will remember how one morn- 
ing Mr. Davidson and the box, escorted and guarded, were 
driven to the doors of this building in a coach. That event 
finds its only parallel in the removal of certain moneys from 
the vaults of a burnt Custom-House, to the vaults of one just 
hired by a certain Collector of Palmer, Cook & Co. The last 
event was celebrated in rhyme, and the poet, I have heard, was 
rewarded with a berth in the Customs — not so much for what 
he had sung as for what he would not sing. 

Let me read Mr. Davidson's deposition. It deserves to be 
read for being the shortest in the case — not to mention its con- 
nection with that armed coach. 

I read from page 375 : 

QuESTioKS BY THE DISTRICT Attobnet. — Ques. 1. — Have 
you produced the box, as required by the 3ubp<Bna duces tecum ? 

Ans. — I have. 

Ques. — From whom did you receive this box ? 

2.71S, — From Mr. Laurencel and James Alexander Forbes. 
It was deposited subject to their joint order with me for safe- 
keeping. 

Oross-examined. — This bos was deposited with me about 
six or eight months ago by Mr. Laurencel ; Mr. Forbes came 
with him, I believe ; I am not positive. It was distinctly un- 
derstood that I was not to give it up except on their joint 
order. This was the distinct understanding. The box has 
been taken away once or twice on the written order of the par- 
ties ; I cannot say when it was last taken away ; one order waa 
in writing ; cannot say whether I can produce it. 

The Court, I am sure, will never forget the conduct of James 
Alexander Forbes on that morning. I think your Honors 
"were both present. How he protested against the use about 
to be made of papers which were his private property. That 



>v Google 



135 

scene occurred in open Court and does not appear on record. I 
really thought, at the time, that the man was urged onward by 
some such regard for appearances as the moat abandoned -will 
sometimea show. 

The Court will rememlaer that Mr. Davidson and Mr. Lau- 
rencel were examined on the 28th of November, 1857 [Trans. 
375] ; that Laurencel then awore that he had paid Forbea $10,- 
000 in cash for those papers, and had agreed to pay him $10,- 
000 more, secured by a verbal mortage on bis rancho. 

Laurencel and Davidson were examined. Evidently Forbea 
was in too bad a humor to be trusted on the stand that day. 
The secret of his humor I will explain by and by. 

The counsel for the Government not being permitted by the 
Court to prove the correspondence by Porbes' declaration to 
Laurence], as he attempted to do, and Forbes being in a bad 
humor, Mr. G. W. P. Bisseli was introduced to consume the 
day. 

From the 28th of November to the 14th of December, James 
Alexander Forbea ia still away, somewhere out of the record. 
He was in Court on the 28th of November, when Messrs. Da- 
vidson, Laurencel and Bisseli were examined. Why was he 
not examined the next day ? 

Mb. Eandolph ; — He was gone away to Crescent City. 

The counsel for the Government tells me that Forbea was 
gone away to Orescent City. The counsel ia mistaken. He 
was here in the City of San Francisco on the 2d December, re- 
ceiving Laurencel'a money, and Eldridge's notes with Lauren- 
eel's indorsement. But let him answer for himself. — Trans. 467 ; 

Ques. — What did Laurence! pay you for those papers. 

Ans. — For the use of those papers he paid me $1.0,000. 

Ques. — Was it in cash? 

Ana. — It was. 

Qu&s. — When? 

Ans. — In May last, 

Qaes. — Was your agreement in writing? 

Ans.~—li was. 

Qaes. — Have you that copy ? 

Ans. — I am not certain whether it is among my papers. 
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Ques. — Are you not certain that it is among your papers ? 

Ans, — It may be. It is probable it is so. 

Que-s.—Whj do you say you are uneertairi \yhetlier you 
have it. 

Ans. — Because I have it not about me. It is probably in my 
house in Santa Clara. 

Ques. — Why then do you express a doubt on the matter ? 

Ans, — Because there were two agreements, and I am not 
quite certain whether I destroyed both or not. 

Ques, — Are you not certain you destroyed neither ? 

Ans. — I am certain I destroyed one. 

Ques. — How many agreements did you make ? 

Ans.—l have already said I made two. 

Ques. — Have you received no more than the $10,000 spo- 
ken of? 

Ans. — Yea. 

Ques.—Row much ? 

Ans. — I can't state exactly, as I have not realized from it ; 
probably a few thousand dollars. [In the course of a few an- 
swers it will turn out to be $10,000 in cash and notes.] 

Ques. — When did you receive this last amount? 

Ans. — I received a certain amount about a fortnight since. 

Ques. — How much ? 

Ans.~A little over $2,000. [It was really $3,000, as he con- 
fesses in a little while.] 

Qii£s. — Was that received since Mr. Laurenoel testified in 
this case, 

Ans. — Yes, air. 

Ques. — Has it been as long as a fortnight ago ? 

Ans. — I think about twelve or thirteen days. 

Ques. — On what account was that paid? 

Ans. — On account of money he testified he owed me. 

Ques.—^'H.ow came he to owe yon ? 

Ans. — In accordance with his agreement with me. 

§Mes.~Ten thousand dollars then was not the whole consider- 
ation ? 

Ans.—l have stated it was not. 

Ques, — Does he now owe you anything on account of that 
purchase ? 

Ans. — I am unable to state, as I don't know the result of 
certain negotiations now pending. 

Qu43. — What is that negotiation? 

Ans. — The negotiation of certain notes, 

Ques.— Whose? 

J,ras.— Notes for $3,500, drawn by James Eldridge, and in- 
porsed by Henry Laurencel. 
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[We shall soon see that the notes were for $7,000.] 

Ques. — When are they dated? 

J.ns.—December 2d, 1857. 

Ques. — Regarding these notes as worth their face, how much 
have you received from Laurencel? 

Ans. — Viewing the matter in that light, $20,000. 

^wes.-— How do you make out $20,000? 

Ans.^—I received two notes for $3,500 each, and received $3,000 
in cask. 

Ques. — ^You were subpcenaed to appear here last Monday 
week ; you did not appear : were you holding back to procure 
from Mr. Laurencel the payment ? 

Ans. — I was not holding iack precisely as you state. * * I was 
detained by illness in my family. * * I am free to say &iat 
I have appeared here against my will. 

Of the truth of the last statement, we have not the least 
doubt. Porbes sold those papers to be used in the levy of a 
black-mail compromise. He hoped they might bring about that 
result, and was willing to run the chances. But he knew bet- 
ter than anybody else in the world, that as evidence in a court 
of justice, they were worthless, and would so turn out. How- 
ever, the Government had broken Laureneel's contract for him 
— and the papers which Forbes supposed nothing but his and 
Laureneel's joint order could take from Davidson's Bank, had 
been transferred thence into Court by force of a subpcena. 

Such had been the course of events on the 2d December, 
1857. The past was inexorable. His disgrace and infamy 
were complete. On the 29th November, it had been published 
to the world, thanks to Laureneel's auxiliary subpcena, and 
three days after we find James Alex. Forbes evincing powers 
of recuperation which Satan might envy, engaged in saving 
from the wreck the $10,000 which Laurencel had sworn he 
owed him. 

But why was he in so much haste to be paid? Why could 
he not wait until he had given his testimony ? The answer to 
these questions is plain enough. Forbes expected the letters 
he had sold to Laurencel to be encountered on cross-examina- 
tion by other letters of his own to his Mexican correspondents ; 
■which latter he knew would explain the former, directly con- 
tradict all inference which Laurencel and his counsel had 
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drawn from them, and utterly destroy their value as proof of 
fraud. The pay, then, must come before this examination, or 
never; for after that, Laurencel would have the best of all 
defenses to an action for the recovery of the $10,000, to wit, 
the fraud that had been practiced on him. Forbes' conviction 
under indictment for obtaining money on false pretenses 
would have been much the more likely result of a quarrel be- 
tween himself and Laurencel. Such were Forbes' reasons for 
not obeying the suhpcena'on the 29th November, 1867. If the 
writ of attachment which was sent against him did not find 
him, it was not because Laurencel was ignorant of his where- 
abouts. 
But Forbes is paid, and he is about to come on the stand. 
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PART EIOHTH. 

Beginning- with James A. Forbes' First Examination, 

AND ENDING WITH HIS SECOND EXAMINATION, BOTH ON 
BEHALF OF THE GOVERNMENT. 

I. His firsfc examination. 

Wlien J. A. Forbes planted his foot on tlie witness stand, 
he stood committed to Laurencel and perjury. 

"With what pretense could he have first approached Lauren- 
cel with these choice pickings of his correspondence — with 
this eclectic bundle of papers — and demanded of him $10,000, 
in cash, for the use of them, and $10,000 more, if such use 
should be successful? Wherein consisted their value of 
$10,000 cash, and $10,000 contingent? Why did he so rate 
them ? In his mind what was their real value ? 

And Laurencel-— he was not paying so much money for 
old rags and int. He was buying, as Forbes was selling, evi- 
dence. On that basis alone must they have treated. 

Evidence of what ? Read tlie letters that came out of Da- 
vidson's box, and to this question you can find but one reply. 
Evidence tending to prove .that in consequence of James A. 
Forbes' suggestions, set forth in a memorandum left in Tepic 
in May, 1849, the title papers produced by the claimants were 
in the year 1850 fabricated and antedated. In. their tendency 
to jyrove that fact consisted the sole value of these papers to Lau- 
rencel. 

As possessing that value, J. A. Forbes demanded, and Lau- 
rencel paid so large a sum of money for them. 

But seeing that these letters were but parts of a correspond- 
ence, as the letters themselves prove, would it not occur to 
Laurencel, tha ablest litigant in America, perhaps, to inquire 
of Forbes, in the course of the treaty, if they were not contra- 
dicted, explained, or in some way rendered valueless as evi- 
dence by other letters or facts in the possession or knowledge 
of the claimant? What Forbes' answer must have been, is 
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heard in the ring of the double eagles as Laureiicel drops them 
in his canvas sack, for transportation to his coffers in Santa 
Clara, there to join God knows how much other fruit of 
swindling and perjury. 

And as Mr. Laurencel is a very hard, shrewd, money-loving 
man, perhaps before he parted with his ten thousand dollars 
he asked Mr. Porbes if he had any objection to put in writing 
what he had said about tbe value of these papers, and about 
their not being explained, qualified or contradicted in their 
apparent tendency as proof by any other letter or any fact 
whereof he had recollection. If Mr. Forbes had refused to 
comply with so reasonable a request, the bargain might have 
fallen through, and the $10,000 cash been lost. And so prob- 
ably he did write such a statement. And then, as Mr. Lau- 
rencel is a very suspicious man, he might have asked Mr. 
Forbes to add to the obligations under which he already felt 
himself by having the kindness to go before a Notary and 
make oath to the trath of iiis written statement. Neither 
could Mr. Forbes refuse that request; it was so reasonable, 
considering that Mr, Laurencel was about to pay him $10,000 
in cash, and endeavor to make those papers bring him $10,000 
more. 

Be this so or not, when J, A, Forbes came on the stand, he 
knew, whatever any one else might have believed, that he was 
summoned there to prove a lie. He knew, better than any 
body else, the value and tendency as proof of the letters he 
had sold to Laurencel, because that evidence was a strategic 
idea of his own, for the practical execution of which he bad 
deliberately and cunningly put together parts of a correspond- 
ence, selecting this letter and rejectingthat letter in systematic 
villainy. As an illustration : let us for a moment overlook 
the man in his laboratory in Santa Clara. He has all the let- 
ters he received before him, and copies of all he wrote ; hia 
eclectic bundle, it will be remembered, contains many speci- 
mens of the latter. He has them all — letters received and 
copies of those he wrote— spread before him, arranged chrono- 
logically. He takes up first hia letter of the 30th January, 
1846, in which he informs Mr. Eustace Barron that Caatillero 
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is working a quietsilver mine recently discovered by him 
\_JVans. 540]. Tliat letter he rejects. It may do liarm and 
can do no good. 

He next takes up Mr. Alexander Forbes' letter to himself, 
of llth May, 1846 [HVana. 382], That is better. It is a good 
initial to the eclectic bundle. It refers to McNamara, who is 
■unpopular with the American Government, and shows that 
Alexander I'orbes takes great interest in the mine. McNa^ 
mara must come in by all means. He comes next to Alex- 
ander Forbes' letter of 2d September, 1846 ITrans. 382], That 
also suits his purpose. Mr. Forbes still takes great interest in 
the mine. 

He next examines his own letter of 22d September, 1846, to 
Alexander Forbes [IVans. 540], That he rejects, because it 
shows that he was himself in possession of, and working the 
mine, and on the point of buying one-sixth of it. 
. He next takes up Alex. Forbes' letter to himself, of the 7th 
January, 1847 {Trans. 383], This will do, he says. It men- 
tions Walkinshaw and documents, and asks my advice and as- 
sistance, which I can say I afterwards gave him in the Tepio 
memorandum. Misconstruction is possible ; a little lying will 
make this a valuable document. 

Next, he carefully reads his reply to the foregoing, Sated 
5th May, 1847 [TVans. 842]. Oarramba ! he exclaims— for he 
must have sworn in Spanish — how unfortunate. By this letter 
I prove that in May, 1847, 1 saw a copy of the claimant's title, 
a notarial copy appended to Castillero's ratification of the 
McNamara contract; that I not only saw it, but so commented 
upon and criticised it, that I described it beyond the possibility 
of mistake. There can be no misconstruction of this letter — 
no amount of lying can pervert its true meaning. Here it is 
in black and white, that in May, 1847, I saw a notarial copy 
of the Castillo Lanzas dispatch— the very two league grant 
which the claimants have presented. The villain must have 
smiled when he laid that letter aside, thinking how he was 
going to swindle Laurence!, and frighten the Almaden Com- 
pany into a compromise. 

He then comes to his letter to Alex. Forbes, of the 14th 
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Jaly, 1847 [Trans. 541]. " Here again I speak of this cursed 
two league grant," he says — " and talk about having its limits 
established by survey, and about persons trespassing on the 
land. That too I will lay aside." And then we see him lay- 
ing it on the rejected letter of the 5th of May. 

He next takes up Alex. Forbes' letter of the 1st October, 
1847 [Trans. 848]. Ah I this is better; this will do. Mr. 
Ales. Forbes tells me he has just arrived in California, and that 
he has a thousand things to say to me, but must wait till he 
sees mc. Capital ! 

Have I not gone far enough in this disgusting scene. He 
has reduced swindling to a system. He meditates it by day and 
by night. He continues it week after week. He plans his at- 
tack in cold, deliberate forethought, and executes it with the 
cunningest strategy. 

Why need I refer to his letter of the 28th October, 1849, to 
show the facility with which out of the raw material of a gen- 
uine letter he fabricates and forges a different one. Why 
should I seek in single letters, precedents of forgery, to render 
probable that of the 28th March, 1848 — why should I seek by 
such small standards to gauge his capacity for crime, which is as 
broad as the road to Hell, after witnessing the scene in his home 
at Santa Clara, where he was building up, as the business of 
his life, as the foundation of his fortune, as the source of his 
daily bread to his last day, the most gigantic system of fraud 
and swindling that ever was chronicled among the crimes of 
men. That system, the Government has adopted as their de- 
fense of this case. That system, this Court is asked to carry 
out into successful execution by their decree. 

Was I not right when I said, that when James A. Forbes 
planted his foot upon the witness stand, he stood there com- 
mitted to Lanreucel and perjury. 

But there he stands. He says he is there against his wishes, 
and I believe him. For he came there to sustain by his testi- 
mony the strategic idea which he had devised to swindle Lau- 
rence!, and to force a compromise. He came there to sustain 
a story which he had himself concocted, and which he, better 
than anybody iu the world, knew to be false. 
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He must have expected to be encountered by his own origi- 
nal letters, the copies of which he had beea so recently exam- 
iaing, while malcing up his bundle for sale. But he had been 
paid to be there ; he was safe. He had his twenty thousand 
dollars in his pocket. The crime was his, not the folly. The 
folly was in LaurenceVs getting the Government to break the 
contract, in taking out of Davidson's vault by a suhpcena 
the bundle of papers which was never to have left it without 
his and Forbes' joint order, and in using as evidence in a 
Court of Justice certain picked and forged letters artfully 
and fraudulently combined, which it was agreed between 
Forbes and Laurencel should be used only in an endeavor 
to force a compromise with the New Almadea Company. 
For the latter purpose, Forbe.s thought they might be useful. 
As evidence he knew they would be worthless. But of course 
he could not explain ■ the matter to Laurence], from whom he 
had already obtained $10,000 for those papers, their only value 
being their tendency to prove that Castillero's title papers were 
made in the year 1850. Laurencel was badly swindled in the 
first bargain, there is no doubt of it; and yet worse swindled, 
when he agreed to give Forbes for testifying willingly the ten 
thousand dollars which would have been paid him in the event 
of a successful compromise. It is delightful to observe how 
amicably these two individuals get along, how easily they ad- 
just all difficulties. Laurencel's breach of contract by the 
subpoena duces fecwm for instance ; "Why, Mr, Forbes, don't 
be angry. True I broke the contract, true my Attorney told 
the United States District Attorney about these papers being 
in Davidson's vault. True the subpmna duces tecum was there- 
upon issued, and your property was captured. But what's the 
difference ; you shan't lose by the operation. I will pay yoa 
the $10,000, which in our first bargain was contingent on the 
compromise. I hav'nt the money by me just now. I don't 
like to give you note and mortgage ; but here, in the pres- 
ence of these gentlemen, I promise to pay you that sum, and 
on my honor I will consider it a lien on my rancho." 

"Ah, Mr. Laurencel, you have made me the only reparation 
in your power. One gentleman cannot require more from 
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another. I wouH prefer the money, but as you hav'nt if; con- 
venient I nrnat give you time. The word of some men, Lau- 
rence!, is as good as their hond ; but, you are so capital a fellow, 
that your word is as good as your bond and mortgage both. 
Let it he as you wish." 

But Forbes, as we have seen, recocsidered this last bargain. 
He bethought him that cross-examination, and his own letters 
in our possession, would expose his villainy, and so clearly 
prove how he had swindled Laureneel, that he determined to 
get bis second ten thousand in his pocket before he was ex- 
amined. Laureneel feeling how convenient it is to be on good 
terms with one's own witness, put him where the writ of 
attachment could not reach him, while they two were making 
arrangements to settle that little matter. They did settle it. 
Forbes pocketed his second ten thousand, and taking Lauren- 
eel's arm said; "Now, my dear fellow, all's right; lam willing 
to testify." 

Thus prepared he took the stand. 

[Note — I am spared the labor of printing the ai^iiment I made on Forbes' 
tesliiHony, showing in what gross falsehoods and contradictions he involved him- 
self to carry out the plan of proving that Castillero's title papers were made in 
the year 1850, in consequence of the advice ^ven in the Tepio memorandum, and 
how all hia perjuries went to sustain that theory; for llie counsel of the Govern- 
nient, in hia reply to my ai^uraent, eipreascd his great surpriao tliat I should 
Lpe attached any weight to the testimony of Forbes, whom ho admitted io be a 
forger and a perjurer. 

It ia neoeaaary, however, for the understandmg of what follows, to say that 
Forbes declared on croaa-osamination that the letters be had sold to Laureneel 
constituted the whole of his correspondence with the parties in Mesico; and that 
the only letter of the witness in possession of the olaimanta at Hio time of the 
cro^-esaminntion, in which he menlaoncd the two-league grant, was that of the 
lith July, 1841.1 

Owing to the aspersions thus east upon the claimant's title, 
a month or two after Forbes' examination I moved the Court 
for a commission to Mexico to take the depositions of witnesses, 
for the purpose of proving facts and documents. This motion 
the Court substantially denied, for the want of power under 
the Act of 3d March, 1851. 

I then went to Washington to endeavor to have the Act of 
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3d March, 1851j amended, so as to confer on this Court a power 
so obvioasly essential to the ends of justice, A more reason- 
able application was never made to a Legislature. A more 
unjust law than the Act of 1851, as the Court felt obliged to 
construe it in deciding my motion, was never framed. But 
owing to the intervention of the Attorney General before the 
Judiciary Committees of the two branches of Congress, the 
amendment failed. The remedial process of a commission was 
denied us. Investigation was to be suppressed. All the roads 
to truth were to be obstructed. The Attorney General had 
declared war against the claimants. The case was blockaded. 
The trial in this Court was to be a sham-trial, I spealc it with 
due respect to the Court; for, however just in sentiment, and 
learned in the law a Court may be, it is manifestly impossible 
to render justice where the law denies a party the means of 
bringing into the record the facts on which his rights depend. 

While I was in Washington, the agent of the claimant in 
California received from Tepic certain letters which James A, 
Forbes had written to Alex, Forbes and others. These letters 
were the following: Mrst, the letter of the 5th May, 1847, to 
Ales. Forbes, in which James Alex, says that he has seen the 
copy of the two-league grant signed by Castillo Lanzas, order- 
ing the Governor of California to put Castillero in possession 
of the land, and speaks of the juridical possession of the mine 
given to Castillero by the Alcalde, and the grant of 3000 
varas as a gratification [TVuns. 842], Second, the letter of 
James Alex. Forbes to William Forbes, of the 28th October, 
1849, where he renews for the first time the suggestions which 
had been made on the 6th May, 1847, for the fraudulent pro- 
curement of new title papers [Trans. 844]. Third, a letter of 
the 20th December, 1849, in which James A. Forbes says to 
Messrs, Barron, Forbes & Co,, " I know not what conditions 
Castillero may have proposed to the Supreme Government, but 
■whatever they may have been they cannot of course be fulfilled 
in California, by reason of the change of government," — 
H^ans. 846. 

To prove these letters Forbes had to he recalled for further 
cross-examination, and as an order was required for that purpose. 
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the grouocls of the motion were set forth in an affidavit, which I 
made on the 23d June, 1858, stating " That since James Alex- 
ander Forbes was examined in this cause on behalf of the United 
States, the affiant as the claimant's attorney, has come into pos- 
session of certain documents which afBant used all due diligence 
to obtain before the said Forbes was examined, but failed so to 
ohtain them." " That said documents are material to rebut the 
inferences of fraud which the plaintiff will attempt to draw from 
the testimony of said Forbes, and will when proved and put in 
evidence,-, utterly repel and refute all such inferences as affiant 
believes." — Trans. 834. 

Here, then, was full notice to Laurencel and Forbes that 
their scheme of evidence was about to be defeated. To Forbes 
the meaning of tbis motion to recall him was perfectly plain. 
He knew by heart the contents of the documents material to 
rebut the inferences of fraud which the claimants had recently 
come in possession of, and which he was to be called to prove; 
for we must remember he retained copies of his letters to his 
correspondents in Mexico, and but a few months before had 
been carefully examining them all. He was not surprised by 
the motion. It is impossible he should not have anticipated it. 
Laurencel too must have expected it. James A, Forbes' letter 
of the 14th July, 1847 [Trans. 541], offered by claimants on 
Forbes's cross-examination in December, 1867, after the scheme 
of evidence had been fully developed on the direct, and 
when Forbes' con/aivance to prove that our title papers were 
made after April, 1850, was on record, proving, as it did, that 
in July, 1847, Forbes knew of the existence of a two-league 
grant to Castillero, must have shaken Laurencel's confldence 
in his statements, and in the value of the documents for which 
he had paid $20,000. Yes, Forbes knew they were worthless; 
and Laurencel must have mere ifian suspected it, when he read the 
letter of the lith July, 1847 ; 

Mr. Forbes, how about that letter of the 14th July ? What 
two-league grant to Castillero do you speak of? You told me 
that the two-league grant and all the papers emanating from 
the Supreme Government were made after April, 1850, and I 
have paid you $20,000 for evidence that tends to sustain that 



>v Google 



147 

tJieory and to disprove any other. Come, explain wliat yoa said 
in July. 1847? 

Don't be alarmed, Laurencel ; it amounts to nothing. When 
Walkinshaw returned from Mexico lie told me that old Forbes 
bad told him, that Caatillero had said, he had some atirt of a 
two-league grant. I never saw it. It was a lie of Walkin- 
ahaw's and old Forbes. 

How can that be, Forbes? Your letter of the 14th July, 
1847, was written while Walkinshaw was yet absent in Mexico, 
And in one of the letters I bought from you, it appears that 
Walkinshaw did not return till the 1st October that year? 

Then, Laorencel, he must have told me of the grant before 
he went to Mexico. I assure you, on my honor, 1 had never 
seen the grant when I wrote that letter. 

That won't do, Forbes. You are contradicting yourself just 
as you did on cross-examination, . I think you have swindled 
me. I don't like that letter of the 14th July ; I wouldn't be 
surprised if the claimants were to find some more of your 
letters about that two-league grant, utterly disproving all that 
you have told me, and all that we have interred from the 
papers I bought of you. 

Under the certainty of the defeat of his nefarious plans did 
Forbes, and in the daily apprehension of it, did Laurencel, 
live and contrive from December, 1857, to June 1858, when the 
fears of the one, and tbe knowledge of the other, were verified 
by the affidavit and the order of recall. Forbes did not regret 
the coming dinoument. It was tbe very harvest time of iniquity 
and money fur him — and the crop was so large, as you shall 
see, that where he reaped, he permitted his poor Birnie to 
glean. A new plot; Forbes is prepared for it. We shall 
soon see what it is, and what have been the preparations. 

On the 80th June, 1858, after six days' notice of the grounds 
of his recall — how anxious Laurencel in the interval, and what 
consultations with Forbes I — Mr. James Alexander Forbes 
resumes the stand. 

The letters were duly proved. The first, that of 5th May, 
1847, shows that before its date James A. Forbes had seen a 
notarial copy of the very grant which the claimants offer as 
their title. The second, that of 2ath October, 1848, shows 
that the alleged copy of a letter of the same date to the same 
person, whieti Forbes had sold to Laurencel, and which was 
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put in evidence sworn to by him on his examination in De- 
cemher, 1857, was a forgery. The third, that of 20th December, 
1849, proving Forbes' ignorance of the nature of Castillero's 
propositions to the Supreme Government, explains why, after 
having seen a copy of the Castillo Lanzas dispatch of the 23d 
May, 1846, the two-league grant, in which it is stated that the 
Supreme Government had approved all Castillero's propositions, 
Porbes did not understand that the Sapreme Government had 
ratified the acts of the local authorities of California. For it 
must be remembered that the Castillo Lanzas dispatch merely 
refers to those propositions, and does not explain any one of 
them, except the proposition for a grant of two square leagues 
as a colonist. 

Thus had Forbes' strategic idea failed. But Forbes was not 
answerable for it ; for the bundle of picked and forged letters 
which he sold to Laurencel, was never to be used except in 
attempts at compromise ; never to be used in evidence in a 
Court of Justice ; for Forbes knew that there might happen 
just what had happened, in the presentation of his own letters, 
giving the lie to the whole scheme which be had gotten up to 
swindle Laurencel and the New Almaden Company. Thus 
were Forbes, Laurencel, and all the Government's forces routed, 
and our title came out of the conflict with the prestige of clear 
victory. 

Then imagine the interview between Laurencel and Forbes, 
■ — the crimination and threats. " Mr. Forbes, you are a villain, 
I paid you twenty thousand dollars for a bundle of letters. I 
bought them as evidence to prove that the Castillero title 
papers were forged and antedated — to prove that you left a 
memorandum in Tepic in May, 1849, advising the procurement 
of such papers — to prove that in consequence of yonr sugges- 
tions such papers were actually made in the year 1850. And 
now it turns out that in April, 1847, you saw a notarial copy 
of the very grant which the claimant relies upon, and that 
grant proves every other paper in the case," 

"Why, Mr. Laurencel, you are very unreasonable. I did 
not sell you those papers to be used in evidence — but only in 
the attempt to compromise, Yoawouldbnug them into Court. 
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You broke your contract with me. It was your attorney who 
told the District Attorney that the letters were in Davidson's 
vault, and sent that suipiBna duces ieoum to effjct what we agreed 
should be done only by our joint order. Thia ridiculoua failure 
is not my fault. I did not lay my plans with reference to evi- 
dence to be used in Court. I was merely trying to allure you, 
and to frighten ihe New Almaden Company into paying me 
money." 

Such, truly, your Honors, was Forbes' first plan.- To allure 
Laureneel and to frighten the Company (a compound opera- 
tion of seduction and blackmailiag), he devised the Tepic me- 
morandum, and forged letters to connect it with others which 
he really did write in and afi:er October, 1849, thus devising 
plausible evidence in support of an arrant lie. That lie was, 
that Castillero's title papers were forged and antedated, and 
made in the year 1850, and he was obliged to select that date 
for the forgery, because the genuine letters which he had would 
contradict him if he had pitched upon an earlier one. 

If, as I have no doubt was the case, Forbes had written and 
signed the statement which I have supposed that Laureneel 
exacted of him before paying him so large a sum of money, his 
situation after the introduction of the letters of the 5th May, 
1847, 28th October, and 20th December, 1849, would have 
been very critical. Indeed, without any such statement, it is 
clear, that if Laureneel had ^chosen to prosecute him, he might 
have been convicted of obtaining $20,000 under false pretenses. 
I do not believe that Forbes had any fears on the subject. He 
knew that Laureneel was too smart for that. He knew that 
Laureneel, despairing of the recovery of the money he had 
paid, would not for the mere purpose of revenge publicly ad- 
mit that he had been swindled, publicly announce the great 
failure of his scheme to defeat our title, and thus openly aban- 
don his only chance of acquiring the New Almaden Mine. 
Mr. Forbes knew that Laurencel's only passion is the j 
for money — and that the extensive operations in the 1 
claim to the mine, on foot in New York, would not, under any 
circumstances, allow Laureneel to prosecute him, Mr. Forbes, 
for cheating him out of $20,000. Forbes was right. Laureneel 

12 
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would mudi rather repair damages by dealing with others as 
he had been dealt by. 

The question, then, between Forbes and Laurencel after the 
further cross-examination was, how shall we repair the damage. 
The flrat scheme has failed, what shall we try next ? 

" I have been thinking about that," aaid Forbes, " ever sioce 
you sent that accursed suipcena duces tecum after Davidson and 
the box of papers. I knew that the whole tendency of these 
letters as proof woujd be rebutted by others wbieh I had my- 
self written. On my first cross-examination I expected the 
claimants to produce my letter of the 5th May, 1847, and sev- 
eral others. They had not then gotten it from Tepic, it ap- 
pears. But they did introduce ray letter of the 14th July, 
1847, in which I speak of the two-league grant, but not so 
precisely and fully as in the other. When 1 was recalled for 
further cross-examination, this morning, I expected just what 
happened, just what I have been all along anticipating and 
preparing against. Listen, Laurencel : I have been for some 
months sending Birnie to Bolton, Barron & Oo. to induce them 
to believe that I have important papers in my possession relat- 
ing to the mine. I have told him to say to them that I can 
blow their title sky-high. And so I can ; but I have already 
so much compromised myself in this business, and run so much 
risk of a prosecution — not from you Laurencel, you can't afford 
that — that I am determined to do nothing more in a matter in 
which I have no interest, and besides, I shall require Birnie's 
assistance. Birnie will do anything for me; but I have no 
means of paying him, and I don't like to involve him in the 
affair for nothing," 

"I am aware of all that," replied Laurencel: "I do not wish 
or expect you to work for me without pay. But I can't ex- 
actly see how matters are to be set right. We have tried one 
scheme and failed, and if we contrive another, it seems to me 
that our motives will be suspected, I wish you had unbos- 
omed yourself freely before that subpcena was issued. It 
would have saved us from our present awkard positiou. I 
confess it does not look well to try this thing twice" 

" Never fear," rejoined Forbes : " I will see that all's right — 
that is, if we can agree on the terms." 
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May it please yonr Honors, they did agree on terms — of 
course — this brace of villains ; and on that very evening Forbes 
sent Birnie to William E. Barron to tell him that he. (Forbes) 
Lad in his possession a letter from Mr. Alexander Forbes, 
written in 1848, declaring that Castillero's title papers were all 
made long after the Americans took possession of California ; 
that Mr. Forbes would not sell that letter on any account — 
least of all to Laarencel who had treated him very badly. 
And the next morning, 1st Jiily, he sent again this Bimie to 
Mr. Barron, with a copy of that terrible letter, which Bimie 
insisted on leaving in Mr. Barron's hands. Mr, Barron brought 
that copy to me, and told me what Birnie had said. 

Thus matters stood from the 1st until the 14th July, 1858. 
Meantime, Laurencel and Forbes are much together. They 
spend one whole day driving about Santa Clara County. Lau- 
rencel, who speaks Spanish perfectly well, takes Forbes for an 
interpreter. The ostensible purpose of the jaunt is to inquire 
of some old Californians the whereabouts of Laurencel's own 
raucho, if we may believe Forbes. But some more suhpmnas 
are out. The Deputy Marshal, Eandall, is at Santa Clara 
with one for Forbes, He serves it on him. On the morning 
of the 13th July, he and Forbes and Laui'encel leave Santa 
Clara in Laurencel's carriage, for Oakland, where they arrive 
about nine o'clock at night — Mr. Eandall has also a subpcena 
for itobert Birnie, who lives in Oakland, Mr. Forbes begs 
Mr. Randall not to serve it that night, giving as a reason 
that Birnie's wife, owing to her delicate situation, might be 
alarmed if she knew that an officer of the law had come to 
serve process on her husband. Remain at the hotel, says 
Forbes to Mr. Randall ; I will go to Birnie's and tell him to 
meet you and the subpcsna on board the boat in the morning. 

And Forbes did go, and explained all to Bimie. I asked 
Forbes, " What did you say to Birnie ?" Answer : " I told him 
it was expected of him that he would tell the truth." Fancy, 
your Honors, that sublime spectacle ! James Alexander Forbes, 
weary and faint with travel, the ambassador of Truth accred- 
ited to Robert Birnie, seeks him in the dead of night, and 
counsels him not to stray from its path. I next asked him, 
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"Who expected Birnie to tell the truth?" Answer: "Noper- 
son inparticular /" Quite correct, Mr. Forbea ; and this answer 
of yours is sustained by the testimony of some twenty gentle- 
men, Birnie's neighbors, who declare they would not believe 
him on oath, Next morning, 14th July, 1858, Birnie, true to 
his promise, went On board the ferry-boat, where he met Lau- 
rencel, Forbes, Deputy Eandall and the eulpcena. In a few 
minutes they reach Sau Francisco, and the special counsel of 
the Government is informed of their arrival. 

He loses no time — (won't Birnie heq> even for one day after 
Forbes' antiseptic lecture on truth ? baa he such a tendency to 
rot ?) — but straightway seeks the District Court, and on motion 
obtains "leave to examine and take the testimony of Bobert 
Birnie and James Alexander Forbes, witnesses in behalf of the 
United States, on giving one hour's notice to the counsel of the 
claimant 111" Five days is the usual notice, bat to expectBir- 
nie to keep sound longer than one hour would be unreasonable. 
The counsel for the United States so truly understood his wit- 
ness, that I could find no reason to urge in opposition to this 
unprecedented haste. But if the Government was fest, the 
witness was faster. 

Birnie takes the stand — says he made a copy, a true copy of 
a letter from Alex. Forbes to James Alex. Forbes, dated 28th 
March, 1848 — gave the copy to Mr, Barron the day after 
Forbes' examination on his recall (which would be lat July, 
1858), and knows Alex. Forbes' handwriting, etc. Counsel 
for Government offered in evidence another copy. I thought 
that was very strange. 

On cross-examination Birnie said, that the first notice he had 
" was from a svlpmna to appear here instankr. " I came over 
in the boat yesterday— (he was now on his second day's exam- 
ination)— with Mr, KandaU, Deputy Marshal, Mr, Forbes and 
Laurence! were in company with the Deputy Marshal. I went 
to Mr. Forbes and asked him the object of this mbpcena so 
suddenly ; he told me that it was to testify about the copy of 
the letter I got from him," etc, — Trans. 861-2. 

Poor Birnie 1 he was too smart. Conscious of guilt, full of 
the interview with Forbes in which the conspiracy and the per- 
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jury iad been arranged, and impressed with tlie scene at hia 
own house but two nights past, where Eorbes had sought him, 
and refreshed him with the particulars of the plot, he saw the 
bearing of the question, and felt the importance of denying 
every fact which tended to prove the collusion. Hence, he 
says, he knew nothing about having to testify before the sub- 
ptBYta was served on him, aod seeing Mr. Forbes at that moment 
on board the boat, inquired of him the meaning of that sudden 
summons. 

Forbes was present when Birnie testified thus. He was lis- 
tening attentively, and of course anxiously, for he was on 
thorns. But when Mr. Forbes is examined a day or two after- 
wards, he contradicts Bimie — relates his visit to Birnie the 
night before he was subpcenaed — telis why he went to Eir- 
nie's house, and why the Marshal did not go ; tells how he cau- 
tioned Birnie to speak the truth, and explained the object of 
his being summoned, and relates how Birnie agreed to meet 
him aboard the boat the next morning, and came according to 
promise in search of the Marshal and svhpcsna. 

Forbes of course would have borne out Bimie in bis lie, 
only there was the Deputy Marshal who knew of his visit to 
Birnie, and of Birnie's promise to be on board in the morning 
ready for a subpcena and a trip across the Bay. He durst not 
deny hia visit, but was forced to tell the truth ; for there was 
Mr. Randall to contradict him. 

Why should Birnie have perjuredhimself in this particular? 
Why should he have denied seeing Forbes the night before he 
came on the stand ? Why should he have declared that he 
knew nothing about his being required as a witness for the 
Gov.ernment, until he was informed of it by the suhpmna f Why 
should he have said that when the svipcena was served on him 
in the morning, seeing Forbes on board the boat, he inquired 
of him the meaning of this sudden summons, and when in- 
formed of whab he was to prove, upbraided Forbes for having 
betrayed him, and for compelling him to give evidence against 
gentlemen whom he was desirous of serving. The answer is 
plain. It was the natural impulse of the conspirator. The 
question reached the very core of the conspiracy, fixed its 
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searching eye upon the scene of the plot, and was listening to 
its very words. So felt the conscious Birnie, and therefore lied 
about it as naturally as forgers and counterfeiters, surrounded 
by the implements of their criminal art, would blow out the 
lights when policemen break into their den ; as naturally as a 
pickpocket on a steamboat would try to throw overboard the 
■watch he had just stolon when the officer of the law lays hand 
on his shoulder. But we caught Birnie in the very act of 
throwing the watch overboard. His confederate was obliged 
to betray him ; for the Marshal knew all about it. 

[Note. — It is not pleasant to iatsrpolats these notes in my argument ; but I am 
compeiietl by a sense ofjusdce to remark juat here, timt the special eouusel for the 
Government said in reply — It does seem that Birnie lied abotit thai liisit Fm-hes paid 
him ike nigU i^ore ih^j came over the hay.} 

The record discloses a singular connection in the testifying 
business, between Forbes and Birnie. They appear to be old 
partners in the trade. When Forbes was first examined in 
this case in December, 1857, Birnie was with him all through 
the examination ['B-ans. 858]. When Forbes is recalled for 
further cross-examination on 30tb June, 1868, he telegraphs 
Birnie to meet him in San ^Francisco, and the summons is 
obeyed [Trans, 874j. And finally they become so thoroughly 
identified in the business, that subpcenas issue in couples for 
them in July, 1859, and the Marshal on his way home with 
one of them, gets him to pick up the other — twin children 
of the father of lies. ' 

And now I shall conclude what I have to say about this 
poor wretch, by calling the attention of the Court to the testi- 
mony of Daniel Small, Elam Brown, Andrew J. Coffee, F. M. 
Warmcastlo, David Boss, Nathaniel Jones, B. B. Holliday, Ni- 
cholas Hunsaker, James L. Swaney, N. B. Smith, Edward 
Lee, M. E. Barber, W. V. Higgins, Edwin Baldwin, Daniel 
Hunsaker, William Ford, Calvin Boss, Henry Mathews, and 
John Sturgis — than whom no more respectable gentlemeu can 
be found in any community — men of industry and substance, 
who have held high offices in State and County—^old neighbors 
of Birnie's for five years, who know well him and his reputa- 
tion — all of whom declare his reputation is so bad they would 
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not believe liim on oath. And when, on cross-csamioation, 
they are asked about their own knowledge of Eirnie's acts and 
character, it is very fully shown that his reputation is right well 
deserved. The testimony of these gentlemen will be found in 
the Transcript, pp. 2755 to 2801. With this reference merely 
I satisfy myself If yonr Honors think that any testimony be- 
yond Birnie's own is required to prove that he will perjure 
himself for money, and that he makes a business of perjury, and 
lives and loafs by it, read those depositions, and especially the 
cross-examination by the Government, and I am sure you will 
be satisfied of it. 

So much for Eirnie, Kow for his twin-brother, Forbes. 

[Note, — But why should I print this part of ray argumeat The GoYenunent'a 
epeoifll counsel in answer to me said that he put Forbes on the stand as a forger 
and perjurer, fforhea himself, in iiia deposition eonfeases that in mi^ng au an- 
swer ia ehanoery he did pBijure Jiimseli; and (quintessence of pequrj I) he perjures 
himself in making that sworn confession. I Will therefore pass him by ver? has- 
tily, only dwelling long enough on him to explain the scheme, which, as the case 
may be considered a celebrated one, the public may be curious to learn,] 

Forbes said he made a copy of a certain letter many years 
ago received from Mr. Ales. Forbes, dated Monterey, 28th 
March, 1848. That Eobert Birnie, on tl^e evening of the 
30th June, 1858 (the day of Forbes' recall for further cross- 
examination by claimant), made another copy of the same letter 
after Iiis (Forbes) examination was closed. 

"With charming simplicity, the counsel for the Government 
makes the following request : 

Will you now please produce that letter ! 

Forbes — I cannot produce it ; it is lost. It was abstracted 
from my carpet-bag at the Rail Boad House, in this city, on 
the SOth June last. 

CouKSEL — Do I understand you to say, that on the SOth day 
of June last, and after the conclusion of your examination be- 
fore Judge Hoffman, and after you had suffered Bbaie to make 
a copy of that letter, the said letter was stolen from your car- 
pet-bag at your lodgings at the Eail Road House in this city? 

Forbes — Yes ; that letter was in my possession up to nine 
o'clock in the evening. 1 had occasion to leave ray lodging for 
a short time ; for security I took that letter out of my coat- 
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pocket and put it in my carpet-bag, locked my room door, and 
went up as far a^ Montgomery street, I was absent half an 
hour or more; on my return I found my room door locked aa 
I had left it ; and on retiring to bed I bad occasion to go to my 
carpet-bag, when I found that that letter was missing. 

And here, your Honors, I must refer to the remarkable cir- 
cumstance, unparalleled perhaps in the trial of causes, that 
Birnic, hnrried on the stand after an hour's notice to the claim- 
ant's counsel, is hurried off the stand, after swearing to the 
genuineness of an original letter, and to the accuracy of a 
copy of it — a letter which is the second scheme to establish 
fraud, and to destroy the claimant's title to property estimated 
by the Government to be worth $25,000,000— without the 
least intimation from the Government's counsel that he in- 
tended to prove the loss of that original letter, and the man- 
ner of its loss— thus letting off his own witness, the only one 
upon whom, as he says himself, he relies to prove that origi- 
nal, hut who did lie about that visit of Forbes' — thus protecting 
him from cross-examination I 

This Government forger, this Government perjurer, this swin- 
dler, this trader in false papers, this contriver of a plot for which 
he was paid $20,000, on the evening of the very day on which the 
viUainy of his first scheme to defeat our title was thoroughly ex- 
posed, and the iniquitous plan utterly frustrated, this James 
Alexander Forbes devises another one, the weakest of inven- 
tions, the most transparent of frauds, and the Government 
greedily adopts it, and calls npon this perjurer to prove it; 
calls upon this perjurer to prove that gentlemen, whose char- 
acters in all the respects of honor and honesty stand as high as 
that of the counsel for the Government, or as mine, or as any- 
body's, are burglars and thieves. Such is the Government's 
SECOND SCHEME ! May it please your Honors, this mode of de- 
fending a case is monstrous, hideous. Far better the outright 
spoliation engrafted in the barbarian law of conquest. Merci- 
ful were the Goths and the Vandals, and Attila the scourge of 
God, compared to your solemn treaty, with its sham trial, and 
all its hypocritical forms of justice. Take mj property, but 
take it by force, and in Heaven's name put an end to this can- 
cerous system of slander and corruption and perjury. 
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Pafc an end to it? Oh, no, says tlie Attorney-General; on 
the contrary we will use it, and encourage it to the utmost. 
This James Alex, Forbes and this Eobert Birnie are our wit- 
nesses. Laurencel bought them, and gave them to us. There 
is no lie they can devise but shall stand uncoatradlcted so far 
as the power of the Government can extend. If they fail in 
one lie, they may invent another. Try again, Messrs. Forbes 
and Birnie ; never fear ! The claimant shall bring nothing 
from Mexico to contradict you ; the Government is backing 
you. Segura, and Plores, and Bassoco, the members of the 
Mining Board, shall have no voice in this case. Castillo Lan- 
zas, the Minister of Foreign Eolations, shall not be heard. 
Professors Balearcel and Castillo can never tell what they 
know. Miranda, Velasco, Sotomayor, Duran, clerks in the 
public departments, shall never give their testimony. Neither 
shall Tillalon the Notary, nor Ncgrete the merchant ; notoae 
word of testimony will we permit to be brought from Mexico. 
The District Court has denied the claimant a commission to 
Mexico — Congress has refused to amend the law — the Secretary 
of State has instructed our Minister to instruct our Consul not 
to mind the act of Congress about taking depositions — and he 
has refused to demand from the Mexican Government the papers 
to which we claim that our own is entitled — the President re- 
jects all propositions for investigating the facts and documenta 
in Mexico, and declines to make any stipulation whatever on 
the subject. Congress has passed a law making it a criminal 
offense to prosecnte fraudulent claims — the burden of proof 
rests upon the claimant — don't you see Messrs. Forbes and 
Birnie you have nothing to fear ? — that the Government , 
is with you-— that while you are giving your depositions in 
California, I am writing my reports in Washington — that while 
you spread your story on the record, I am spreading mine be- 
fore the public. Put an end to it ? Oh, no ! — the thing works 
admirably — our Fossatt Ministry is a unit — every depositioa 
of yours, and every report of mine, sends up the stock in New 
York. 

May it please your Honors, every word I have said is in the 
record — except the Attorney General's private opinion of 

13 
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Forbes and Birnie — and tliat is supplied by the special counsel 
of the Government, who admits that they are both perjured— 
and except what is said about the stock jobbing in New York, 
which is plain enough to any person who understands this ease. 

Thus encouraged and urged on by the Fossatt Ministry at 
Washington — thus shielded from punishment, and rewarded 
for crime — thus paid by Eldridge and Laurencel, who draw 
their supplies from New Tork speculators — thus protected by 
the Government with all its power, and countenanced by the 
reports of the Attorney General — is it surprising that these poor 
wretches, Forbes and Birnie — admitted perjurers, both of 
them— should be induced to come into Court with this paltry lie 
about the stolen letter. 

They tell the Court this— our great Government tells the 
Court this : We were mistaken at first, Forbes and ourself, in 
supposing that Castillero's title papers were made in 1850. 
Forbes has been reminded by certain letters of his introduced 
by the claimant when he was recalled on the 30th of last month, 
that he saw a notarial copy of the claimant's title in April, 
1847, written in OastiOero's ratification of the contract of avio. 
Our first position is no longer tenable. The_,bundle of papers 
which Laurencel bought, and kindly permitted us to use, has 
lost all value as evidence. It can no longer .help us to defeat 
this claim. The [truth is, Forbes now tells us he knew from 
the beginning that that bundle would be worthless as evidence 
in this Court ; that he did not put it together for any such pur- 
pose ; that his scheme was one of compromise. But he has 
prepared evidence this time ; has been engaged for some months 
in the business, and is now ready to prove that all Castillero's 
title papers were made before 1848, but long after the Ameri- 
cans took possession of California. Unfortunately the original 
letter of Mr, Alexander Forbes to 'our Forbes, in which a 
declaration to the foregoing effect was made, has been stolen by 
some of those accursed Almaden people ; but Birnie preserved 
one copy of it, and our Forbea another, and we therefore ask 
permission of this Court to examine those persons. Does the 
Court understand ? We repeat, we have changed our theory — 
the first one has been knocked in the head. We first asked the 
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Court to find that the claimant's title papers were made after 
April, 185Q. We now seek a different verdict ; we desire ihe 
Court to find that his papers were all forged before March, 
1848. We are not to blame, your Honors ; we have not been 
guilty of laches. Our IForbea sajs, that he remembered this 
letter of 28th March, -1848, and its contents, when be sold those 
other papers to Laurencel. But as he couldn't conveniently lay 
his hand on it just then, and was much in want of money, he 
thought it would make no difference whether Castillero's papers 
were proved to have been forged after April, 1850, or before 
March, 1848. And, your Honors, there is really no difference. 
The gist of the thing is to prove the forgery — no matter when 
committed, nor how proved. One thing more, your Honors. 
Laurencel says that he and the Marshal have just brought our 
Porbes and Eobert Birnie to town ; that our B'orbes had a long 
talk with Birnie last night after 9 o'clock, and he made a sug- 
gestion to us — the correctness of which we are sure your Honors 
will perceive — that any delay in the examination of Birnie "can 
only be injurious to the interests of the Government," and 
"cannjot possibly be attended by any compensating benefit." 
We, therefore, ask your Honors for an order to take Birnie'a 
testimony on one hour's notice to the claimant's counsel. 

Such was the true position of the Government when they . 
appeared before the Court on the. 14th July, 1858, on the mo- 
tion for the order to examine their Ftwhes and Birnie, except 
that they did not say a word about the letter of the 28th March, 
1848, having been stolen. That fact ivas not to be disclosed 
before Birnie was feirly off the stand. Until then it was to be 
carefully concealed. 

I have given the outlines of this nefarious scheme. I have 
shown how James Alex. Forbes contrived with all the arts of 
forgery, suppression and combination, to get together a bundle 
of letters, in which many were genuine, from which many were 
excluded, and which were so skillfully combined, that when he 
presented them to Laurencel for sale, that individual really 
might have inferred from them that our titles were made after 
April, 1850, consisting, as that bundle did, principally of copies 
of letters from James Ales. Forbes to his correspondents iu 
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Mexico, written in the latter part of the year 1849 and the first 
months of the year 185®, urging the fabrication of forged and 
antedated title papers. I have shown that Forbes contrived 
this seeming evidence, with the view of persuading Laurencel 
that it might be successfully used in forcing an advantageous 
compromise with the New Almaden Company, and so stimu- 
lated his hopes, that he agreed to pay $10,000 in caah for their 
nse forthat purpose, and $10,000 more in the event of a pros- 
perous issue. I have shown that the agreement between IForbes 
and Laurencel — and it was one which Forbes was very careful 
to mate, and has been equally careful to disclose — limited the 
use of the papers to effecting a compromise, with the further 
stipulation that they should never be removed from Davidson's 
vault withoiit the joint order of both parties. I have shown 
that when these papers were exhibited to Mr, John Parrott, a 
member of the New Almaden Company, on Laurencel's offer 
to compromise, seeing through the whole scheme of fraud and 
deception Mr. Parrott repulsed the offer, and the compromise 
failed. I have shown that James Alex. Forbes, refusing to per- 
mit these papei's to be used in evidence in a Court of Justice, 
well knowing that they would he encountered by his own let- 
ters, and that all the inferences which he had designed should 
be drawn from them by Laurencel, would be effectually dis- 
proved, the attorney of Laurencel, after the failure of the com- 
promise, informed the United States District Attorney of their 
existence, at whose instance a subpcma duces tecum was issued 
against Mr. Davidson, and that in this way they were brought 
into Court. I have shown that when on the 28th November, 
1857, Mr. Davidson appeared on the stand, Forbes, who was 
in the Court under subpc&na, protested violently against the use 
ahout to be made of papers which were his property, and de- 
manded their delivery to himself. I have shown that Forbes 
then disappeared, and could not be found next day; that an 
attachment issued against him ; that Laurencel knowing where 
he was would not tell, bnt was engaged on the 2d of December 
in paying him money and giving notes — in all $10,000; and 
finally, that when Forbes h'ad thus received $20,000, he came 
on to the stand to swear through the project of deception which 
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he had devised to seduce Laureneel and to frighten the Com- 
pany, and to complete by perjury his scheme of fraud. 

I have shown that shortly after Forbes' examination, the 
agents of the Almaden Company received from Tepic several 
of his letters, proving beyond the possibility of a donht that 
he had seen a copy of the very document which the claimant 
relies on as his title, in the month of April, 1847, and that in 
aletter of the 5th May, 1847, he had considered, commented 
on, criticised that title, and pointed out what he considered to 
be its imperfections, and that on the 30th June, 1858, he was 
recalled for further cross-examination, and proved these letters, 
I have shown, that on the night of the same day on which this 
nefarious scheme of evidence he had partly contrived and 
partly invented was overwhelmed with destruction by his 
own letters, he conspired with Robert Birnie, his familiar, his 
constant attendant in his examinations, certainly a quarter, 
probably a half-breed Indian, of one of the nations in Oregon, 
to carry out a second scheme of attack, months before planned in 
aniicvpation of the defeat of the first, which he hnew from the be- 
ginning must occur — for which he had been making his - air- 
rangements ; that this second scheme was to prove the existence, 
loss, and contents of an alleged letter from Alexander to James 
Alexander Forbes, declaring that Castillgro's title papers had 
been made long after the Americana had taken possession of 
the country. I have shown that in the execution of this second 
plot, Eobert Birnie on the evening of the 30th June was sent 
to inform Mr, Barron of the existence of such a letter, and on 
the next morning with a copy of it which he insisted on leav- 
ing with Mr. Barron, I have shown that Laureneel and 
Forbes immediately thereafter were in frequent, long, close 
converse; that they and the Marshal came up from Santa 
Clara to San Francisco, via Oakland, where late in the night 
of the 13th July, Forbes had an interview with Birnie, and 
gave him his last instructions before taking the witness stand. 
I have shown that on the next day {the 14th July) Birnie 
went down to the ferry-boat to meet the subpcena; that he and- 
Forbes and Laureneel and the Marshal crossed over to San 
Francisco ; that no sooner had he arrived than he was precipi- 
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tately huiried on the stand, where he straightway denied the 
interview of the night before with Forbes, and narrated a 
scene with^Forbes on board the boat, intended to cover up the 
conspiracy, and that during the whole of Birnie's examination 
the counsel for the Government kept the counsel for the claim- 
ant ignorant of his intention to prove that the alleged original 
letter had been stolen. With the testimony of these two wit- 
nesses your Honors are familiar— with the bald plot of the sup- 
per, and the carpet bag, and the theft, and Eirnie's visits to 
Mr. Barron on the evening of the 80th June, and the morn- 
ing of the next day, each so happening in the very nick 
of time as to prove that the thief must have been one of the 
conspirators. Tour Honors understand this miserable in- 
vention, so petty in the hands of perjured witnesses and their 
suborner, so atrocious in the use the Grovernment makes of it, 
so ineffectual before this Court for all the vile purposes for 
which it was hatched. 

And now, your Honors, with rcforenee to this letter of the 
28th March, 1848, I will merely say that Mr. Alex. Forbes, in 
March, 1848, was in treaty with James A. Forbes for the pur- 
chase of the two shares in the mine belonging to the brothers 
Kobles, in the course of which certain letters passed be- 
tween them ; to wit, one on the 20th March, from Alex- 
ander, Forbes to James Alexander llVans. 954] ; another 
in reply to the foregoing, dated 22d March [JVans. 956] ; a 
third from Alexander Forbes to James Alexander, dated 25th 
March, 1848 [Frajis, 955] ; and a fourth in reply to this last, 
dated 28th June, 1848, written by James Alex. Torbes after 
Mr. Ales. Forbes had left California [Trans. 057]. Of course 
the claimants had not in their possession the letters addressed 
to James Alex. Forbes; but they had the rough drafts of those 
letters which Mr, Alex. Forbes preserved, and left with his 
other business papers in Tepic, when he went to reside in Lon- 
don many years ago. These the claimants offered in evidence. 
They are in the handwriting of Mr, Alex, Forbes, and their 
careful preservation by him, among his business papers left 
behind him in Tepic, proves that they are copies of letters 
which he bad dispatched. If the Court will compare the copy 
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of the letter of the 25th March, from Alex, Forbes to James 
Alexander [TVans. 955], with the forged letter of the 28th 
March, 1848 [IVans. 864], they will at once perceive that the 
latter is manufactured out of the former. And by referring to 
James Alex. Forbes' letter of 28tli June, 1848 [Trans. 957], 
evidently written in answer to the last letter that Alex. Forbea 
wrote before he left Oalifornia, it will be found that no refer- 
rence is made to the terrible declaration contained in the forged 
letter of 28th March. 

If I were to dwell longer on this point I would exhibit as 
little respect for the inteUigence of the Court, as the Govern- 
ment did in asking them to believe in this paltry little machi- 
nation — this plain cheat of the stolen letter. 

The next thing the Government did was to file the Bill in 
Chancery, praying for an injunction and receiver by order of 
the Attorney General. That bdl was not sworn to — no person 
is responsible for a single one of its allegations. It is a mere 
pleading drawn up by counsel, stating whatever the legal re- 
quirements of their case demanded, without regard to the truth 
of the statements. It is merely a pleading^ I repeat. The 
counsel who signed it must have intended it as such ; for two 
of them, Messrs. Stanton and Randolph, were the attorneys 
for the Fossatt claim, whose owners contend that the Almaden 
mine is on their land, while the bill in chancery declares, that 
the Almaden mine is on the land of the United States, and 
from that fact deduces a right to the relief prayed for. 

The bill charges fraud. The defendants denied the charge. 
Their denial was based on their information and belief. The 
sources of their information and the grounds of their belief 
were fully set forth, and were of the most authentic character. 
It was impossible, in the nature of things, for them to have 
denied the charge on their own knowledge. They did not see 
the espedientes written, nor the title signed. They were not 
merely pleadiug, they were testifying in their answer on oath. 
All the individuals interested in the mine, who had a personal 
knowledge of the facta relating to its title, were residing in 
Mexico, and were not made parties to the suit. 

The Court, would not receive, any evidence relating to the 
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titlo, and granted the injunction because the denial of fraud was 
made on information and belief and no.t on personal knowledge, 

Wlio in California is safcj if Grovernment bills in chancery 
are thus omnipotent against every thing but a defendant's per- 
sonal knowledge. 

It is due to the gentlemen who have borne the injury of this 
injunction, to relieve them at least of its odium by explaining 
the reasons why the Court felt constrained to issue it, and by 
showing that its true basis was the assertions of the counsel of 
the Government, 
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THE TWO LEAGUE GRANT. 



On the lOtli December, 1845, Castillero, after informing Gov. 
Pico of his discovery and denouncement of the mine, adda : " I am 
sure that yourself and the Departmental Junta will appreciate a dis- 
covery which will form the riches of the country, and we wish that 
the vacant lands near our works he conceded to ws, to cut ivood, with 
the orda- of possession." Trans,, 1805. 

The foregoing letter was sent by Gov. Pico to the Minister of 
Relations, on the 13th Pehruary, 1846. Trans. 1805 ; and received 
by the latter on the 6th April, 1846, as by marginal note. 

On the 6th April, 1846, the Minister of Relations answered Gov. 
Pico's letter, directing the Departmental GoTemment to report what 
it might deem convenient in regard to the matters of Castillero'a 
letter. 

On the 31st December, 1846, Manuel Castro, Prefect, in a com- 
munication to the Governor, officially announcing the discovery and 
the working of the mine, enclosed Castillero's petition for " a piece of 
land of two square leagues which is adjacent to said mine" &C- 
Trans., 2550. 

The enclosed petition cannot be found in the archives, nor does it 
appear what action was taken on it hy the Departmental Government. 

When Castillero registered the mmc, ho thought it was on Berre- 
yesa's Rancho, and so described it. 

But before he left California he was informed of his mistake, and 
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in Mexico ho learned from Gov, Miclieltorena the fraud which JJerrc- 
jeaa had practised in giving him a copy of his grant, in which it 
appeared that it ivae for two leagues. 

This will appear from Oastillero's letter to Alex. Forbes, of 14tli 
January, 1847. Trans., 3049. The copy of the Berreyesa grant 
referred to is in Berreyesa's own hand. Vide Exhibit Suilol No. 1. 
Trana., 2730. Proved by SuSol, Trans., 2728, and by Pico. Ber- 
reyega was killed in June, 1846. 

Being thus satisfied that the mine was not on Eerreyesa's iaiicl, 
Castillero, in his proposed contract with the Mexican Grovemraent, 
presented on the 12th May, 1846, inserted the following article ; 

" Eighth. It (the Junta) shall also represent the advantage of 
there being granted to me, as a colonist, two square leagiies upon the 
land of my mining possession, with the object of enabling me to use 
the wood for my burnings." Trans., 1612, Spanish ; 1802, English. 

ACTION OF THE GOVERNMENT ON OABTILLBRO'S PIIOPOSBD CONTRACT. 

I. The Junta cle Eomento on the 14th May, 1846, urged the 
Supreme Government to agree to the contract as proposed, except in 
regard to this grant of two square leagues, concerning which it for- 
bore to express an opinion, but referred the Government to informa- 
tion within its reach. Trans., 1798, English ; 1608, Spanish. 

H, On the 20th May, 1846, the Supreme Government agreed to 
Castillero's proposed contract, in all its parts, as is shown : 

Ist. By the marginal decree on the Junta's letter, signed with the 
rubric of the Minister of Justice, and dated 20th May, 1846. Trans., 
1608, Spanish; 1798, English. 

2nd. By the record of that marginal decree in the General Book. 
Traas. 1627, Spanish ; 1816, English. 

3rd. By the official despatch from the Minister of Justice to the 
Junta do Fomento, 20th May, 1846. Trans., 1602, Spajiish ; 1792, 



4th, By the official despatch from the Minister of Justice to the 
Minister of Relations, 20th May, 1846. Trans., 1617, Spanish ; 
1807, English. 
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5th. Ey tho official despatch from the Minister of llclations to the 
G-ovemor of California, 23rd May, 1846, offered by Castillero as evi- 
dence of the grant of two leagues. Filed in Land Commission. 
Trans., 65, Spanish; 67, English. 

III. The marginal decree above referred to is in these words : 

" It is granted in the terms proposed ; and as regards the land, 1^ 
the corresponding order issue to the Jlinister of Kelations for the 
measures of his office, with the understanding that the Supreme Gov- 
ernment accedes to' the petition." 

Ail that is proposed is granted, the two square leagues among other 
things. But as in regard to them it was necessary to take other steps 
in order to carry out the grant into complete execution, the Minister 
of Justice directs that appropriate orders be issued to the Minister of 
Eolations, who is to be informed that the Supreme Government has 
acceded to Castillero's petition. 

Accordingly, on the 20th May, 1846, the Minister of Relations ia 
informed that the President haa approved in all its parts the contract 
proposed by Castillero, But as the Minister of Eolations did not 
know what that contract was, the Minister of Justice teils liim that 
Castillero had petitioned for a grant as a colonist of two square leagues 
on the land of his mining possession, and that the President had 
acceded to that petition. The Minister of Eelations is then requested 
to issue the proper orders. 

And thereupon, on the 23rd May, 18i6, the proper order was 
issued by the Minister of Eeiations, 

That order is to the Governor of California, directing him to put 
Castillero in possession of the two square leagues, and reads as fol- 
lows: 

MINISTKY OF FOUKIGN EELATIONS, GOVERSMENT AND POLICE. 

Most Excellent Sir : 

The Excellent and' Illustrious Senor Mmiatcr of Justice, in an 
official communication of the present month, says to me what follows : 
Excellent Sir : 

" I have this day said to the Excellent Seuor Don Vicente Segura, 
President of the Junta de Fomento de Minerla, what follows : 
' Excellent Sir : 

Having laid before Ilia Excellency, the President ad intarhn, the 
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petition of SeHor Don AncEres Gaatillero for the encouragement of the 
mine of quicksilver which he has discovered in tlie Mission of Santa 
Clara in Upper California, with the note of Tour Excellency of the 
14th inst., with which you were pleased to accompany and recommend 
it, His Excellency has heen pleased to approve in all its parts the con- 
tract celehrated with that individual for the commencement of the 
working of s^d mine ; and on this day the proper communication has 
been sent to the Mnistry of Foreign Relations and Government, to 
the end that suitable orders may be issued with respect to what is 
contained in tie 8fch Article relative to the grant of lands in that 
Department.' ' 

" And I have the honor to insert it (in this) to your Excellency, to 
the end that with respect to the petition of Senor Castillerro, to which 
the Excellent Seiior President ad interim has thought proper to accede, 
that as a colonist there be granted to him two square leagues on the 
land of his mining possession, you will be pleased to issue the orders 
referred to." 

I repeat to Your Excellency, etc. 

And I transcribe it to Your Excellency in order that, in conformity 
with what the laws and dispositions on colonization provide, you may 
put Senor Gaatillero in possession of the said two leagues. 

God and Liberty. CASTILLO LANZAS. 

Excellent Senor Governor of the Department of Califomias. 

Mexico, May 23d, 1846. 

It is contended by the Government that the Castillo Lanzas dispatch 
is not a grant, that is to say, it does not cont^n words of grant, but is 
an order merely on the Governor directing him to make a grant. 
This construction is drawn from the foDowing words in the letter of 
the Minister of Relations to the Minister of Justice : "And I have 
the honor to insert it to Your Excellency to the end that with respect 
to the petition of SeSor Castillero, to which the Excellent Sefior Pres- 
ident has thought proper t« accede, that {sobre que) there be granted 
to him, as a colonist, two square leagues upon the land of his mining 
nay please Your Excellency to issue the orders referred 



All the translations of the foregoing sentence in the transcript are 
wrong. They omit the word that which I have italicised. 

The words, " that there be granted to him, as a colonist, two square 
leagues on the land of his mining possession," are evidently descrip- 
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tivo of the petition of Castilloro, to wliich the Minister of Justice 
informs the Muiiater of Eelations the President has acceded. 

The Government would make out that the Minister of Relations is 
directed to issuo orders that there be granted to Castillero, as a col- 
onist, two square leagues, etc. This construction is, I think, unwar- 
ranted. 

The Minister of Justice is directed to issue certain orders in rela- 
tion to something the President has done. 

What haa the President done ? Acceded to CastiCero's petition. 
What did Castillero ask for ? A grant of two square leagues, as a 
colonist, on the land of his mining possession. Ail this information 
the Minister of Justice gives the Minister of RelatJona to guide him 
in the business. 

The marginal decree, beginning, " It is granted in the terms pro- 
posed," etc.; the letter from the Minister of Justice to the Minister 
of Eelations, just referred to ; and that from the Minister of Relations 
to the Governor of California, directing him to put Castillero in pos- 
session of said two square leagues, seem to me to put beyond doubt 
the true meaning of the Castillo Lanzas dispatch, and to show that it 
is a grant by the President of Mexico of two square leagues to Cas- 
tillero, as a colonist, on the land of his min 



THE POWER OF THE PRESIUBNT TO MAKE TUB GRANT USDBR THE COLO- 
KIZATION LAW OB 1824 ; THE ACT OF CONGRESS OF 4tH APRIL, 
1837 ; AND THE DECREE OF THE IItH MARCH, 1842. 

The next question to be considered is the power of the President 
to make this grant. 

I contend that this power was conferred on him by the Colonization 
Law of 1824, by the law of 4th April, 1837, and by the decree of 
the 11th March, 1842. I am now speaking of the statutory powers 
of the Esccutive. Paredes' revolutionary powers will be the subject 
of separate discussion. 

And First, of the Law of 1824. 

The Constitutive Act of Confederation, dividing all Mexico into 
States and Territories, was decreed on the thirty-first January, 1824. 
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The Colonization Law was passed on the eij^hteenth August, 1824. 

The formal Federal Coasfcitution, known aa that of 1824, was 
adopted on the fourth October, of that year. 

The Colonization Law was framed with reference to the political 
government, then heing firmly established. Its third article confides 
to the Congresses of the States the duty of colonizing within tLoir 
respoctire limits ; and the 16th Article declarea that the Supreme 
Executive shall proceed to the colonization of the Territories. The 
Congresses of the States, and the Supreme Executive, were bo'th 
required to conduct colonization according to the principles established 
by that law. 

Those principles were of a general character, and fixed nothing in 
reference to the particular steps and agencies, by means of which the 
title might pass to the colonist. 

The third and sixteenth sections contain grants of power, and limit 
its exercise only by the principles of the law. 

The President had as much right to grant lands in the Ten-itories 
as the several Congresses within the limits of their respective States- 
No one can deny validity to a legislative grant in colonization by 
the Congress of a State, not contravening the principles established 
by the law. 

The validity of a similar grant by the Supreme Executive seems to 
mo equally clear. 

As for the sake of convenience, the Congresses of the States made 
laws prescribing a certain process and establishing certain agencies for 
the granting of lands ; so tlio Supreme Executive made his general 
regulations to effect the same purposes. The law in the first instance 
did not take away from Congress the power ia make a legislative 
grant ; nor in the last, did his own regulations deprive the President 
of the power to grant by his own immediate action. 

In the exercise of the power conferred on him by the 16th Article 
of the Coloni^tion Law, the President might have directed the author- 
ities of the Territory to report to him on the propriety of acceding to 
petitions for land, reserving to himself the right to grant, or to refuse 
to grant in every instance. 

Or he might have appointed Commissioners in colonization to make 
grants. 
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All the powers over colonization exercised by the Territorial author- 
ities of Califoraia were conferred upon them by the Executive Kegu- 
lations of 1828 ; they had none other. ** The first section of these 
regulations ," say the Supreme Court, "gives the authority to tlie 
Governors (gefe poliUeo} to grant vacant lands." Arguello?i. United 
States, 18 How. 548. . 

These regulations being the mere creature of the President, might 
have been amended or repealed by him at pleasure. 

He could not by any regulation of his own deprive himself of any 
power conferred on him by law ; as long as the law lasted, the power 
remained. 

The power of the President of Mexico, to make colonization grants, 
not merely by his agents, but by his own immediate action, is apparent 
fiom the regulations of 1828. Thoy did not confer on the Territorial 
authonties the power to make empresBario grants, but directed such 
to be brought up for the action of the President. Again, in the 
event of a disagteement between the Political Chief and the Territo- 
rial Deputation, on the propriety of making a grant, the whole matter 
was to be referred to the Pre^dent for his final action. If he saw fit, 
he would make the grant ; if not, he would refuse to do so. 

Thus contingencies might have happened, which would have made 
every colonization grant in California, come directly from the Presi- 
dent of Mexico, 

In our own case ; suppose Castiilero had obtained a concession of 
two leagues from the Governor, and the assembly had refused to ap- 
prove it. Pursuing the regulations of 1828, the espediente of the 
proceedings would have been sent to the President of Mexico for his 
resolution. The concession by the Governor did not confer title. No 
document of title was to issue, and no possession was to be had, undl 
the grant had been made by the concurrent action of the Governor 
and of the Assembly. In the suppcsed case then, it would be the 
action of the President which would either make the grant, or destroy 
whatever had been done towards making it. The President would be 
the grantor, if his resolution were favorable to the petitioner. 

But why must the exercise of the granting power by the President, 
be preceded by a disagreement between two agents, appointed by 
liimself, whose concurrent action he has made necessary to a grant, 
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and who derive all their power from him, and hold them at his pleas- 
ure. To assert this, would be to make the agent more powerful than 
the principal ; to ascribe to a delegated power, superiority over the 
power which delegates. 

I havo read with great eare the argument of the special counsel of 
the Government on_thi3 point, hut have failed to see tho applicability 
of his reasoning to the question at issue. I do not see what bearing 
on this discussion, the theory of the Spanish iVIonarchy, and the 
method of promulgating laws, can possibly have. 

Could not the King of Spiun, by his Minister of the Indies, have 
granted lands any where within his dominions in America. And if 
the grant described the lands with certainty, how else could such 
lands have been more completely transferred to the grantee. 

It is necessary to a grant, says the counsel for the Government, 
that there should he a writing signifying the will of the grantor, and 
an act of dehvery and apprehension of the land granted. If the 
Government's counsel means to assert that these two things are essen- 
tial to the nature of a grant, I beg leave to express my dissent from 
the proposition. Here at my desk in San Prancisco, by a writing un- 
der seal, I can transfer ali the right and title I have to lands in Vir- 
ginia, to any grantee I may name. Such a deed would take out of 
me my title to such lands, just aa effectually as if I were to go on the 
land, and put a clod of earth, or the keys of a house in the hands of 
my grantee. The seizin goes witli the title, and that is transferred 
by the deed. 

It is very true, that when grants of land were made by the Span- 
ish and Mexican Governments, theoretically speaking, the grantee had 
no right to put himself in possession of the land by his own act, be- 
cause that would he permitting him to identify the land, and to take 
possession of just such as he might consider had been granted. It 
was deemed convenient and proper that some officer of the Govern- 
ment should examine the title, ascertain the identity of the land, and 
by a notorious act put the grantee in possession. Such were the pur- 
poses of juridical possession. 

What is known in California as juridical possession, was not entirely 
such. The magistrate was directed first to measure a certsnn quan- 
tity of land, within a specified tract of country ; then to put the gran- 
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tee in possession of tlie land so measured ; the surplus within the tract 
remaining the property of the Nation. 

Let lis take such a case as this : The Governor grants ; tho As- 
sembly approves ; the final document of title is delivered. The 
grantee has never been in possession. The American flag is hoisted. 
The grantee, says the special counsel for the Government, has no title. 
But the Supreme Court say otherwise in Fossatt's case, where they 
declare that the measurement and investiture of possession are merely 
executive acts, the duty of performing which has devolved on our 
government. And in Chouteau vs. Meloney, 16 How. 236, the Su- 
preme Court, treating of the necessity of a survey under the Spanish 
system, which corresponded precisely with juridical possession under 
the Mexican, say : — " No one of them would have ventured to stretch 
■' a chfno upon the land with a view of separating it from the pubhe 
domain without special authority to do so from the Governor. Such 
an order was the uniform accompaniment of a grant, and without it 
a concession was incomplete ; though when given, ^ cireumstanees 
interfered with its exeaution, it did not lessen the compUieness of the 
title, if the description of the land were such that it coidd be carried 
■' into a survey." 

I surely cannot be required to answer, at this day, an objection to 
oar title, on the ground that the grantee was not put in juridical pos- 
session of his land. If such an objection was ever raised, it has been 
put to rest by the Fremont and Fossatt cases. 

If, therefore, the President had the power to make our grant, and 
did make it, and directed the Governor of California to put us in pos- 
session of the land, the circumstances which interfered with the exe- 
cution of the order, so far from rendering the grant a nuUity, did not 
in the language of the Supreme Court just cited, " lessen tJie com- 
pleteness of the title," because " the description of the land was such 
that it could he carried into a survey" Chouteau vs. Meloney, 16 
How. 236. 

The case of The United States vs. Miranda, so far from sustaining 
the position of the Government's counsel, that actual seizin and poa- 
session are essential to a grant of lands, estabhahes the precise reverse. 
The Court say : " And the words in possession of them, have by this 
" Court, in Arredondo's case, 6 Pet. 741, and in all other cases upon 
2 
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" Florida grants, after it, been determined not to imply occupation or 
" residence only, but a legal scizio. The Court said in that case, ' by 
" grants of land we do not mean the mere grant itself, but tbe right, 
" title, legal possession, and estate, property and ownerehip, legally 
" resulting upon a grant of land to the owner.' But in the case be- 
" fore us, from the want of survey, or some point for the beginning of 
" one, there can neither be seizin in fact, nor in law ; for identity of 
" premises is as essential for a seian in law, as it is necessarily implied 
" in a seizin in fact." United States vs. Miranda, 16 Pet. 159. 

The power of the President to make the grant in question, is further 
denied by tbe counsel for the Government, on tbe gi'ounci that it would 
be repugnant to the constitution of the former government of Califor- 
nia. On this point I find myself under the misfortune of not being 
able to understand the counsel's argument. 

I refer to the colonization law of 1824. I show that the 16th Art. 
of that law confides to the President of the Republic, the colonization 
of the territories — and clothes him with the power of transferring to 
individual colonists the title of the Nation to the public lands. 

The counsel for the Government does not deny the power of the 
Mexican Congress to dispose of the public lands, nor question their 
right to confer upon the Supreme Executive full authority over coloni- 
zation in the territories. And as he has failed to make answer to my 
construction of the Colonization law of 1824, in respect to the power 
with which it invests the President, I must presume he has nothing to 
say against it. 

As littie have I to say against his theory of the Mexican Constitu- 
tion, derived from Alaman's picture of the Spanish Monarchy. 

If the counsel for the Government, admitting my construction of 
the colonization law of 1824, had contended that the law was unconsti- 
tutional, as opposed to the Federal Constitution of 1824, or to the Con- 
stitution of 1836, or to that of 1843, or to the Plan of San Luis Potosi — 
Paredes' plan of Government — I might thank him for a discovery 
which the Mexican Courts had failed to malce in many years. But 
he says nothing about the law — and strange to say, he does not refer 
to any one provision of the numerous Constitutions whose sequence 
he gives, to which the power claimed by the President is repugnant. 

Ho says that the Mexican Government was " a government of gov- 
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craments ; " tliat " its model "was the organization of an armj ; " that 
" a very elegant and concise exposition of the nature of the Spanish 
Grovernment of the Indies" ia given by Akman ; he cites the Novis- 
sima RecopilacioQ to show that before laws acquire force, they must 
be published ; he treats of the promulgation of laws ; he shows how 
the Mining Ordinances of 1783 were promulgated in different places 
at different times ; he, refers to the Spanish Constitution of 1812 ; to 
the Mexican Constitutive Act of 1824 ; to the Constitution of the same 
year ; to that of 1835 ; to the Bases of Tacubaya, and to the Bases of 
Organicas of 1843 ; from all which he concludes there has been no 
change from the original plan for the government of the Californias, 
derived from the Spanish Monarchy. Btraage conclusion ! From 
1824 to 1836, California bore precisely the same relation to the Fed- 
eral Grovernment, that the Territories of the United States sustain to 
our Greneral Government. Under the Departmental system, the Cal- 
ifornias enjoyed the same pohtical power as any other Department of 
Mexico. 

'This strange conclusion is made the premise of a conclusion still 
more strange. In the Governor's hands, says the Government's coun- 
sel, necessarily was the public domm ; the juridical possession whicb 
followed the Governor's grant, shows that it was not a useless cere- 
mony, nor merely a survey, but intended to represent the actual tra- 
dition of the thing granted, &c. 

The counsel for the Government surely does not mean bj all this, 
that the Political Chief of the Territory of California, or the Governor 
of the Department of Californias, by virtue of kis office, had the 
power to dispose of the public lands ; and was so possessed of them 
that some act of his own was necessary to divest himself, and transfer 
possession to another. If such be his meaning, the proposition is 
asserted for the first time in California. Such power was never 
claimed by any Governor of California, with the exception, perhaps, 
of one or two instances of revolutionary acts by Alvarado, done in the 
name of the Independent and Sovereign State of California. On 
the contrary, the Colonization Law of 1824, and the Executive Regu- 
lations of 1828, have always been recognized by the authorities of 
California, and by those of our own Government, as tbo source of 
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power under vihich the plan of colonization was caiTicd out in this 
Department. 

Neither can it be denied that the public lands in the Territories, 
under the Federal Constitution of 1824, and under the Central or 
Departmental form of Govemment, ivheresoever situate in the Repub- 
lic, were regarded and treated as the property of the Motion, in 
I of the N'ation, grantable by the Nation. Such being the 
t, it seems to me very absurd to assert that the local Governors 
were so possessed of the puhlic dom^n, that it could be granted 
only by the concurrent action of the Nation, in transferring the right 
of property, and of the local Governor in vesting possession. i"or if 
both these a«ta were essential to a grant, and the latter rested solely 
in the independent will of the local Governor, the Nation could not 
dispose of its own property according to its sovereign pleasure. 

If the Court will examine Santa Anna's Decree of the 11th of 
March, 1842, in its 12th Art., Halleek's Col., 429, they wOl find it 
expressly declared, that to the Supreme Executive, representing the 
dominion of the Mexican Nation, belongs the right to dispose of the 
vacant lands in all the Departments of the Republic. 

Juridical possession, then, bemg an executive act, would be ordered 
and conducted with reference to executive superiority and subordina- 
tion. If the grant were madp, like Castillera's, by the Supreme Ex- 
ecutive, the order for possesion would be directed to the Governor of 
the Department, who would in his turn order the pmper magistrate to 
execute it. All executive orders would properly pass from the Supremo 
Executive to the highest local Executive, and through the latter to 
inferior magistrates. 

If the grant were made by the Governor and Departmental Assem- 
bly, the order for possession would be directed immediately to the 
local magistrate. 

But in the case first supposed, the necessity of juridical possession 
as the complement of title, is in no wise greater than in the last — 
nor are its functions, purposes and effects in the least degree different 
in the two cases. 

It is to be remembered, that at the date of Castillero's two-league 
grant, he was already in possession of the mme, and of three thousand 
varas of land, in al! directions from its mouth. 
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Bat it may lio saiil that inasmuch as tlie Supreme Executive, by his 
Regulations of 1828, had provided the agencies, and directed the 
measurea for -the colonization of the Territories, he thereby divested 
himself of the power to make grants in a mode different from that 
■which he had prescribed. I can see no force in this argument. These 
Kegulations were only the general plan for the colonization of the 
Territories, devised by the President, appointing agents, and contain- 
ing certain directory and mandatory provisions, to be observed by them. 
The Regulations themselves might have lieen at any moment altered 
or repealed, and the powers they conferred revoked. The whole matr 
ter rested continually in the discretion of the President. Surely the 
President was not so hampered by general regulations, made for his 
subordinates, as to be obliged to change or repeal them, before ho 
could exercise the granting power in his own person. 

Surely he was not limited in the exercise of the granting power to 
tJtose cases which in the event of a disagreement between agents whose 
concurrent action he required, he had said should be brought before 
him for his action. Surely if for any national purpose it was deemed 
proper to gi'ant land in a Department to a colonist, and both the Gov- 
ernor and the Assembly after being ordered by the President had re- 
fused to make the concession ; to grant a tract of land tvJiich was the 
property of the nation, not that of the Department; the President of 
Mexico was not obliged to precede hk act of granting, by a revoca- 
tion of the powers he had given to refractory agents, and a withdrawal 
of the trust he had reposed in their discretion. It would be singular 
indeed if the Supreme Executive, to whom the nation had by law con- 
fided the disposal of the land belonging to the nation, could not, be- 
cause for convenience sake he had delegated the general execution of 
that trust to certain agents, whose acta were valid only in so far as they 
represented his will and authority, himself in a particular case exer- 
cise the power he had conferred on others. If the Governor of Cali- 
fornia had conceded the land in question to Castillero, and the Assem- 
bly had refused to approve the act, no one will deny, that the President 
of Mexico, by approving what the Governor had done, would really 
qiake the grant, and by disapproving, would effectually nullify what- 
ever incipient steps towards title had been taken. Eut why in the 
case supposed, would the appUcation be scut up to the President ? 
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Por no other reason than that he IiacI so oi'flered. But because he 
had ordered such cases to be laid before him for his action, does it 
follow that he could not act in any other cases ; however great 
or urgent the necessity, dispose for the benefit of the nation, of 
the public lands which the nation had given him the power and imposed 
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We must not fall into the error of regarding the Regulations of 1828 
&s an administrative act, within the general scope of the administrative 
function. The power to dispose of the public lands of Mexico, did not 
belong to the Executive according to the theory of the constitution of the 
Mexican Government. That power was first vested by the 16th article 
of the colonization law of 1824 in the President of the Republic, subject 
only to the requisition of conformity with the principles established by 
the law. He was required to proceed to the colonization of the Territo- 
ries The power to crp'int to individuals was conferred on him. No colo- 
ist 1 1 q t tl t I 1 a territory, which did not emanate, 
m d t ly d t ly f h m. Everything in relation to colo- 

iz t th t to ■« onfided to his power and discretion. 

H f m t f ence delegated this power to local 

t h tl a., b I by their action, but upon no principle of 
law with which I am acquainted, can the President be said to have 
put all power out of himself by his own regulations, except so far as 
those regulations provided for his action. In reference to Congress, 
the President was agent ; in reference to the authorities of California, 
he was principal. To say that the President of Mexico could not grant 
two square leagues of land to Castillero, because he had appointed 
subordinate agents to make grants in colonization, is to assert what 
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has no precedent in law, and what in the forum of reason appears to 
me absurd. 

The case of Delassns v. the United States, 9 Fet. 133-^, affords a 
precedent directly in point. Chief Justice Marshall delivering the 
opinion of the Court, says: 

" By the royal order of 1774, the power of granting lands, which 
" had been vested in the Intendants by an order of 1768, was revested 
" in tho civil and military governors of the provinces, who retained it 
" till 1798. In the execution of this power, the lieutenant-governors 
"lir commandants of posts, as is fully shown by the proceedings before 
" the various tribunals appointed under the authority of the United 
"States, were employed ( by the governors of provinces ) to make 
" the original concession and order of survey, and to put the grantee 



" The objection made to this plain title is, that the concession [ by 
Zenon Trudeau, lieutenant-governor of the western part of lUinais, by 
special order of the Baron de Carondelet, governor-general of the pro- 
vince] is not made in pursuance of the regulations of O'Reilly," 

" This objection was considered in the cases heretofore decided by 
" this Court, especially in 8 Peters, 455. It is apparent that those 
" regulations were intended for the general government of subordinate 
" officers ; not to control and limit the power of the person from whose 
" wOl they emanated. The Earon de Carondelet, we must suppose, 
" possessed all the powers which had been vested in Don O'Keilly ; and 
" a concession ordered by him is as valid as a similar concession directed 
"by Governor O'Reilly 11 la b n Hal C rr Reilly 
" made such a grant, ul 1 t ha b n 1 1 tl at 1 had dis- 
" ahled himself by his n t u t na f tl g lat t th nduct of 
" his subordinate officers n t u t ns h h th p w th t reated 
" must have been capabl fay n uO n f m ng the 

" power vested in him by the crown { IX Pet. 134. 

Next of the Act of C'ongresi of 4ih April, 1837, and the- decree of 

Uih March, 1842. 

It will be remembered that the Colonization law of 1824, whoso 

provisions were framed with reference to the political division of the 

country into States and Territories, and to the federal form of govcm- 
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ment then being established, gave to the Ooagresses of the States the 
power to carry out the plan of colonization in conformity with the 
principles of that law. The Federal Constitution of 1824 was sub- 
verted by the Central System, which, initiated in 1836, was extended 
year after year, until about 1840, all Mexico was reduced under it. 
The General Government of the Confederation then became the Cen- 
tral Government of the nation, and the States losing their sovereign 
powers, were converted into mere Departments of the Republic. 

Borne of the States contended that the 3d Article of the Coloniza- 
tion law of 1824 had granted to them the public lands in their limiEs, 
and when converted into departments, claimed the right io dispose of 
them. This claim was successfully resisted by the Central Govern- 
ment, which maintained that all the vacant lands in the Departments 
were the property of the Nation. 

Acting on this principle, one of the earliest laws of the Mexican 
Congress under the Central System, was that of the 4th April, 1837, 
entitled " IDecree to effect the Golonization of the lands of the Jte- 
puhlio." As it is very short I will translate it in full. 

"The Supreme Executive, (^el goUemo) with the consent of the 
Council, will proceed to efiect the colonization of the lands, which are, 
and ought to be the property of the Republic, by means 'of sales, em- 
phyteusis, or hypothecation, applying the proceeds (which at first 
should not be less than a dollar and a quarter per acre) to the pay- 
ment of tho national debt contracted or to be contracted ; reservmg 
always enough for the fulfillment of the promises made to the soldiers 
who fought for independence, and for the rewards and grants which 
Congress may decree in favor of the indigenous tribes and nations, 
and of those who co-operated towards the re-estahlishmcnt of Texas ; 
notwithstanding any laws heretofore passed on the subject of coloniza- 
tion, whose provisions are repealed so far as they are opposed to this 
law, repeating the prohibition of the 11th Article of the law of the 
6 th April, 1880." 

The article of the law of 1830 referred to, prohibits the coloniza- 
tion of the border States and Territories with the citizens of the ad- 
joining nations. 

On the 11th March, 1842, Santa Anna issued a decree, giving to 
foreigners domiciled in the Repjblie, the right to acquire and hold 
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real estate. The 12tli Article of the decree is in the words follow- 
ing: — 

" 12. Los extrangercs no podran adquirir terrenes realeDgos 6 val- 
dios en todos lea departraentos de la republica, sin contraries con el 
gobierno que posee este dereclio en represent acion del dominio de la 
nacion Mexicana," 

Which I translate thus : 

" 12. Foreigners cannot acquire public or vacant lands in any of 
the departments without contracting for them with the Supreme Ex- 
ecutive, which possesses this right by virtue of its representing the 
ownership of the Mexican Nation." 

It thus appears that as soon as the public lands, by tbe change from 
the Federal to the Central Government, came to' be treated as the 
property of the Nation, their disposal was confided to the Supreme 
Executive. The law of the 4th April, 1837, expressly gives him that 
power, and the decree of the 11th March, 1842, declaring that vacant 
lands in all the Departments, are the property of the Nation, asserts 
for the Supreme Executive, who represents the oiyncrahip of the Na- 
tion, the right to dispose of them. 

It may be said that the law of the 4th April, 1837, gives to the 
President only the power to seO, or pledge the public lands. I shall 
show that the grant of two leagues to Cnstillero was in reward of val- 
uable services, for which the Nation had offered large pecuniary com- 
pensation — much larger than his two leagues would come to at a dollar 
and a quarter per acre. 

The Oastillo Lanzas dispatch regarded as an order to the 

GOVBRHOR and DEPARTMENTAL ASSEMBLY OP CALIFORNIA TO 
GRANT THE TWO SQUARE LBA9UBS TO CASTILLERO. 

Considered in this point of view, it is of the same nature with the 
grant of the Island of Santa Cruz, recently passed on by the Supreme 
Court. In that ease the Court say : " Islands situated on the coast, 
" it seems, were never granted by the Governors of California or any 
" of her authorities, under the colonization law of 1824 or the regu- 
" lations of 1828. From all that has been exhibited in cases of this 
" description, the better opinion is, that the power to grant the lands of 
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" the islands was neither claimed nor exercised by tlie authorities of the 
" department prior to the tiyentieth daj of July, 1838, as was satisfac- 
" torily shown in one or more cases heretofore considered and decided 
" hy this Court. 

" On that day the Minister of the Interior, by the order of the Mex- 
" icaa President, addressed a communication to Governor Alvarado, 
" authorizing him, in concurrence with the Departmental Assembly, to 
" grant and distribute the lands of the desert islands adjacent to that 
" department to the citizens of the nation who might solicit the same. 
" That dispatch bears date at a period when the President was in the 
" exercise of extraordinary powers, and was issued, as appears by its 
" recitals, with a view to promote the settlement of the unoccupied 
" islands on the coast, and to prevent those exposed positions from be- 
" coming places of rendezvous and shelter for foreign adventurers, who 
" might desire to invade that remote department." 

The order of the twentieth of July, 1838, referred to by the Court, 
is in the following words : 

" MrSISTRY OF THE ISTEillOR, 

Most Excellent Sir : 

The Most Excellent Seuor, the President, desiring, on the one side, 
to protect the population of the desert Islands adjacent to that depart- 
ment which are a part of the National Territory, and, on the other, to 
prevent the many foriegn adventurers from enjoying these considerable 
portions, from which they may do great prejudice to our fishery, com- 
merce, and interests, has been pleased to determine that Your Excel- 
lency, in concurrence with the Departmental Junta, proceed with 
activity and prudence to grant and distribute lands in said Islands, to 
the citizens who may solicit them. His Excellency particularly re- 
commending the citizens Antonio and Carlos Carrillo for their useful 
and patriotic services, in order that they he attended to in preference, 
and that there be consigned to them exclusively one of the said Islands 
which they themselves may select. 

I have the honor to say this to Your Excellency for information and 
the corresponding effects. 

God and Liberty. PESADO. 

Mexico, July 20tii, 1838. 
To the Most Excellent Senor, the Governor of the Department of Cal- 
iforaias. City of Loa Angeles." 
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" Grants mudu Ijj the Governor," continue tho Court;, " under the 
" power conferred by that dispatch, without the concurrence of the 
" Departmental Assembly, ivere simply void, for the reason that 
" the power being a special one, could only be exercised ia 
" the manaer therein proscribed. It was bo held by this Court in 
" United States vs. Osio, decided at the present term, and we are sat- 
" isfied that the decision was correct." 

Now the grant of the Island of Santa Cruz, having been made by 
the Governor alone, the Departmental Assembly not acting in the 
premises, Castiilero's title, as far as its validity depended on the 
action of the local authorities of California, would have been in pre- 
cisely the same predicament as Osio's. But while the Supreme 
Court declare the Governor's concession to Osio to be a mere nidlity, 
they hold Castiilero's title to be 2)erfect and complete. 

Whence the difference between the two ? Let the Supreme Court 

" But the grant in this case was not made under the general author- 
" ity conferred by that dispatch [meaning the one copied above.] 
" In addition to what was exhibited in the fonner case, it now appears 
". that another dispatch, of a special character, was addressed by the 
" same Cabinet Minister to the Governot-j on the same day. Like 
" the other, it bears date at the City of Mexico, on the twentieth day 
" of July, 1838, and is signed by the Minister of the Interior. By 
" the terms of the communication, the Governor is informed that the 
" President, regarding the services rendered by this claimant to the 
" Dation, and to the department, as worthy of great consideration and 
" full recompense, has directed the Minister to recommend strongly to 
" the Governor, and to the Departmental Assembly, that one of the 
" islands, such as the claimant might select, near where he ought to 
"reside, with the' troops under his command, be assigned to him, be- 
" fore they proceed to grant and distribute such lands, under the gcn- 
" eral authority conferred by the previous dispatch," 

■The special order mentioned by the Court is as follows; 

" JllSISTEY OF THE InTBRIOK. 

Most excellent SeCor: 

Being worthy of all consideration and recompense, the services 
which Captain Don Andres Castillero has rendered the nation and 
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that Department, cooperating efficaciously in the re establishment of 
order and obedience to the constitutional laws, the most Excellent 
Beilor, the President, orders me to recommend him very efficaciously 
to your Excellency, and to that Departmental Junta, iu order that, 
before proceeding to the distribution which should be made conforma- 
bly to the laws, and as is directed in the order of this date, of the 
lands of the Islands adjacent to that Peninsula, there be assigned to 
that individual the one which he may elect of those nearest to the 
place where he should reside with the troops which are under his 
orders. 

I have the honor to communicate it to youi- Excellency for joar in- 
formation and corresponding effects. 

Ood and Liberty. PESADO. 

Mexico, July 20th, 1838. 
To the most Excellent Seaor, tho Governor of the Department oF 
Californiaa. City of Los Angeles." 

Commenting on this order, the Court say : 

" Eeyond question, the legal effect of that second communication, 
" was to withdraw such one of the islands as should thus be selected 
" by the claimant from the operation of the previous order, and to 
" direct that it be assigned to this claimant." 

And the Court conclude with the following remarks : 

"Having come to this conclusion, the only remaining question is 
" whether the grant was made hy competent authority. Directioi) 
" was given to the Governor and the Departmental Assembly, In the 
" special dispatch on which this grant was Issued, that one of the 
" Islands situated along the coast of the department should be assigned 
" to this claimant before they proceeded to grant and distribute such 
" lands under the general order. Those communications were of the 
" same date ; but it is obvious, from the language of the special dis- 
" patch, that it was issued subsequently to the other communication, 
"■and must be regarded as qualifying the latter, so far as their terms 
" are repugnant. Had the eliumant petitioned for a grant of this 
" description, under the general order, his application would have been 
" addressed to the discretion of the Governor and of the Depaitmental 
" Assembly, and unless both had concurred In granting the prayer. 
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" his application would have been defeated, for the reason that such a 
" title could only bo adjudicated by their concurrent action. Power 
" to refuse such application waa vested in the Assembly as well 
" as in the Grovernor ; but when both concurred, and the adjudi- 
" cation had been made, the title papers were properly to be issued by 
" the Governor, as an Executive act. As the Assembly was a cpn- 
" etituent part of the granting power under tlie general order, it was 
" doubtless thought proper that the withdrawal of one of the islands 
" from its operation, and the disposal of it in another way, should be 
" notified to the Assembly as well as to the Governor. They were 
" accordingly directed not to proceed to make adjudications under that 
" order, until the assignment of the title to this claimant waa perfected, 
" but they were not required to make the assignment, or to cause it 
" to be made. To accomplish that purpose, and to carry into e&ect 
" the command of the President, two things only were necessary to be 
" done; one was to be performed by the claimant, and the other was 
" a mere ministerial act. It was the claimant who was to make the 
" selection ; and if it was a proper one, near the place where ho was 
" stationed with his troops, nothing remained to be done but to make 
" the assignment, as described in the dispatch. Emanating, as the 
" dispatch did, from the supreme power of the nation, it operated of 
*' itself to adjudicate the title to the claimant, leaving no discretion to 
" he exercised by the authorities of the Department. Neither the 
" Governor nor the Assembly, nor both combined, could withhold the 
" grant, after a proper selection, without disobeying the express com- 
" mand of the supreme government. Nothing, therefore remained to 
" be done after the selection by the claimant, but to issue the title 
" papers, and that was the proper duty of the Governor, as the 
" Executive organ of the Department. No doubt appears to have 
" been entertained of the justice of the claim, either by the Commis- 
" sioners or the District Court ; and in view of all the circumstances, 
" we think their respective decisiona were correct. The decree of 
" the District Court is therefore affirmed." 

The Supreme Executive directed the Governor and Assembly to 
grant to Castillero any one of the islands he might select. And 
although, as the Supreme Court hold, the IGth Article of the Coloni- 
zation Law did not vest the President of Mexico with power to grant 
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tho islands in colonization, they not being within the scope of the 
laiv, yet by virtue of his extraordinary powers he might dispose of 
the public domain. And they say, that such an order as that in favor 
of Castillero, emanating from tlie granting power, and directed to bia 
agents, was to all intents and purposes a grant. Of course, it matters 
not whether the power to dispose of the public domain was vested in 
the President of Mexico, by Act of Congress, or came to him by rev- 
olution and usurpation ; whether the power was ordinary or extraor- 
dinary. The gist of the thing is, that an oi'der was issued by the 
principal to his agent, by tho President of Mexico to the authorities of 
the Department of California. The will of the principal was man- 
ifested, and if the steps directed to be taken by agents to carry it 
into execution were not followed, nevertheless the will shall not fail in 
any of its intended effects. What ought to have been done, and 
would have been done, shall be held as done. Beyond question, this 
decision is sustained by reason, justice and practical good sense. 

If, then, the OastiOo Lanzas dUpatch does not contmn words of 
grant by the President of Mexico, (which I hold it clearly does) but 
is merely an order (as the Government contends) issued by him to 
the Departmental authorities of California, directing them to make 
the grant of land in question to Castillero, it is nevertheless on the 
authority of the Supreme Court a good and valid title. "\\TiPther it 
be in itself a grant, or merely an order for a grant, its legal effect as 
title is the same, and it is valid if the President of Mexico had the 
power to make the grant, or to order it to be made, 

I think I have shoivn that the 16th Article of the Colonization Law 
of 1824, the law of the 4th April, 18'dl, and the decree of the 11th 
March, 1842, conferred on him such power. 

But if the point were even doubtful, to which side, according to the 
soundest principles of construction, should the Court incline? Ought 
they not to sustain the acts of the highest magistrate of a nation, in 
disposing of a small part of the public land for objects connected with 
the national welfare ? and before they hold such an act to be void for 
want of authority, should they not require the clearest proof that the 
President of Mexico had transcended his power? 

The Castillo Lanzas dispatch proves that the President of Mexico, 
the Junta de Fomonto, the Minister of Justice, and the Minister of 
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3 no doubt of the existence of the power which it under- 
takes to exercise. The authorities of California never doubted that 
aJl their power to grant lands in colonization was derived immediately 
from the President of Mexico. All the laws that have been cited show 
with what great powers over the disposal of lands in colonization, even 
in the States, the President iraa vested ; and in the Territories that 
his power over the subject was exclusive ; and absolute also. Towards 
the power contended for, we are borne by a strong current of reason, 
authority and law, which is opposed by nothing. I do not see how its 
force can be resisted. 

To such currents. Courts yield themselves with pleasure. 

" This or no other Court," say the Supreme Court in the Arredondo 
case, 6 Pet. 728, " can require proof that thei'O cxista in every Gov- 
" ernment a power to dispose of its property ; in the absence of any 
" elsewhere, we are bound to presume and consider that it exists in 
" the officer or tribunal who exercises it, by making grants, and that 
" it is fully evidenced by occupation, enjoyment, and transfers of prop- 
" erty, had and made under them, without disturbance by any supe- 
" rior power, and respected by all co-ordinate and inferior officers and 
" tribunals throughout the State, colony, or province where it lies." 

And again they say, page 726 : The United Stat-es "have submit- 
" ted to the principle which prev^s as to all public grants of land, or 
" acta of public officers, in issuing warrants, or orders of surveys, per- 
" mission to cultivate or improve, as evidence of inceptive and nascent 
" titles, which is, that the public acts of public officers purporting to be 
" exercised in an official capacity, and by public authority, shall not 
" be presumed to be a usurped but a legitimate authority, previously 
" given or subsequently ratified, which is equivalent. If it was not 
" a legal presumption that public and responsible officers, claiming 
" and exercising the right of disposing of the public domain, did it by 
" the order and consent of the Grovemment, in whose name the acts 
" were done, the confusion and uncertainty of titles and possessions 
" would be infinite, even in this country, especially in the States 
" whose tenures to land depend on every description of inceptive, 
" vague, and inchoate equities, rising in the grade of evidence, by 
" various intermediate acts, to a full and legal confirmation, by patent, 
" under the great seal." 
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It may be said, admitting the power of the President to mal;c tho 
grant or to give the order for one, contained iu the Castillo Lanzas 
dispatch, there is this difference between the caae of tho Island of 
Santa Cruz and the Two Leagae Grant — that the first was not made 
in pursuauee of the general system of colonization established by the 
law of 1824, and Regulations of 1828, while the latter was ; and that 
if the order of the President had been obeyed by the local authorities 
of California, certain conditions would have been inserted, obligatory 
on the grantee to fulfill. 

Very well. Let us subject Castillero's title to the test of what is 
provided by the laws and dispositions on the subject of colonization. 
What was the plan of operations proposed by the law of 1824 and 
the I'egulations of 1828, and evinced by the practice of the local au- 
thorities of California ? It was, beyond doubt or question, this : The 
Political Chief was to accede to the colonists' petition, and the Terri- 
torial Junta to approve of what he had done. The concession being 
thus definitively made, a document of title was to be signed by the 
Political Chief and dehvered to the grantee, who, on applying to tho 
proper magistrate for the survey and possession of his land, would have 
its boundaries marked, and receive juridical possession of it. AU the 
conditions of the grant were, and must have been, conditions subse- 
quent. By this method, the rights of the nation and those of tho 
colonist were both protected. The colonist had a perfect title. The 
nation secured the settlement, cultivation, inhabitation of the land, in 
one word, the fulfillment of all the conditions of the grant, by subject- 
ing it to defeasance, in case they were not complied with. The pos- 
session of the land by the colonist was not to be taken until he had re- 
ceived a definitively valid title ; nor was he to do any act in consid- 
eration of the grant, before receiving title and possession. 

If, therefore, Castillero had received such a grant as is provided 
for by the laws and dispositions relating to colonization, it would have 
been a definitively valid one in full property, evidenced by a docu- 
ment of title signed by the Governor of the Department, and containing 
directions to the local magistrate to put him in possession. If, accord- 
ing to the decision in the case of the Island of Santa Cruz, all this 
must be considered as having been done, wherein does the title lack 
validity ? Because Castillero did not comply with such conditions 
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suljseiiuciit, as would have been inserted if the grant had been actually 
made ? That objection will scarcely be urged at this day. 

But the real purpose of Castillero's grant was not colonization. lie 
tells the goveiTiment that he wants wood for his burnings, and a grant 
of two leagues of land around his mine to supply that want. The 
grant was made for the purposes of the mine, to encourage its devol- 
opment, to assist its discoverer. The land was already occupied, built 
upon, and inhabited. The mine was in the middle of it — the hacienda 
was included in it — all the objects of colonization, as far as they con- 
cerned that piece of land, were already effected, all its purposes 
already aecomplished. Therefore, if the local authorities of Califor- 
nia had actually delivered to Castillero the document of title contem- 
plated by the Regulations of 182S, it is very unreasonable to suppose 
that any of the usual conditions relating to the building and inhabit- 
ing of a house would have been inserted, or that there would have 
been any conditicfe to the grant. There was certainly no law or dis- 
position on the subject of colonization requiring any condition to he an- 
nexed to a grant made under such circumstances. 

Castillero's grant, like Alvarado's, in the Fremont case, was made 
in consideration of services rendered the nation. But unlike Alvara- 
do's, and disconnected from all considerations of mere settlement, Cas- 
tillero's grant WIS a part of the scheme of development of i great n: ir e 
in wliich the whole Republ c was leeplj nte e ted ad may be re 
garded as having be n made as m oh f the henefit of ti e ation ■^ 
of Castillero. V, hat g eit add t onal fo ce does the last su;,gest on 
give to the rea on ng of the Sup erne Court m the Tremont case 
where they say And the grai t was n t ma le ne ely to cairj out 
" the eoionizatio pol cy of the gove nme t h t a c s dent on of 
" the previous } ubl c ind patr ot c ler ces of tl e gra tee Th 
" ducement ia ca efully p tf iih nth ttle pijers A 1 alth ^h 
" this cannot be rega ded aa a mo ey con de a nak g t! e tr% =i- 

" action a purchase fro n the go e ment yet t s tJ e a L wlel^jC 
" ment of a just a d e ^ table cla n a 1 wl en the gra t was n nde 
" on that considerat on the t tie a Cou t of E |u ty ougl t to be as 
" firm and vahd a^ f t hi 1 been p cl ased w th money o the si u 
" conditions." (1 H a d o&b ) 

The equitable I m jl hereetblal UytleCo t 1 1 llv 
4 
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sastaiiia Caatillero's grant, under the law of the 4th April, 1837. If 
the President of Mexico had sold these two leagues to Castillero for a 
dollar and a quarter an acre, he would have acted strictly according 
to the directions of that law. But the services, in part recompense of 
which this grant was made, were worth greatly more than that sum of 
money, while it is not to be forgotten that the grant being intended to 
help the development of the mine, must be regarded as having been 
made partly, if not principally, for the benefit of the nation. 

But I will not be over exquisite to cast the fashion of imaginary ob- 
jections, nor with too nice sense follow the fine spun threads of subtle 
disputation. Much more congenial to me is it to reason directly from 
broad and substantial premises to positive conclusions ; to surrender 
my mind to the active, constructive workmg of human affairs, and to 
leave my conclusion from them to depend on its logical connection 
with them, than to seek to hedge it off from the captious objections of 
a destructive spirit, and to shield it from all the tiny weapons which in- 
genuity never fails to supply even against the. plainest and grandest 
truths. 

According to my construction of the Castillo Lanzas dispatch, here 
is a plain grant by the President of Mexico of two F-tjuare leagues of 
land to S.adre3 Castillero, situate around the mine he discovered. 
The grant is made to the discoverer, partly in reward of the splendid 
service he had rendered the nation by unsealing a hiilden fountain of 
wealth, as precious to Mexico, as the rains and the dews and the livmg 
streams are to the nations that live by tillage. Partly to reward Cas- 
tillero, but principally to stimulate the development of his mine, and 
to hasten the day when the beneficent supply of metal, which natuie 
had there provided, should be made available to the great mining interest 
of Mexico, which was languishing in the dearth of it. Jhe^e two 
square leagues to Castillero, to furnish wood for his burnings buiely 
there was never a grant better deserved by its recipient, and never 
did any nation, in a purely selfish pohit of view, more profitably dis- 
pose of two square leagues of land. In 1846, quicksilver, at a very 
low average, sold in Mexico for one dollar and a half per pound. For 
several years past, thanks to Castillero's discoveryof the mine of New 
Almaden, seventy-five cents a pound may be regarded as a very high 
average piice. Mexico consumes about sixteen hundred thousand 
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pomirla per ammm. Here, tliPH, is a saving of more than one million, 
two hundred thousand dollars a year to the miners of Mexico, in the 
article of quicksilver alone. And when ive consider that at this low 
price, many mines of the precious metals may be profitably worked, 
which could not have been touched without loss in the days of the 
Rothschild monopoly, we may form some idea of the vast benefits 
which Castillero, with his mine, and his mining possession, and his two 
square leagues, conferred on his country, notwithstanding all of them, 
save himself, are no longer " within the limits of the Mexican Re- 
public." 

Professing to occupy, in relation to this public benefactor, the very 
position of his own country, the United States deny that the discovery 
was made, deny that Mexico would have deemed it a valuable one, 
deny the genuineness of alt of Castillero'e title papers, deny the 
power of the Sole and Supreme Ruler of Mexico to make him a grant 
of two square leagues of land around his mine, to furnish wood for bia 
furnaces ; and when met by a plain decision of our own Supreme 
Court, in a case precisely similar, resort to all the little arts of sophistry, 
as an excuse for injustice and perfidy. 

Grateful it is, under all circurastances, to defend the right ; but 
when it is attacked by such an adversary, and with such weapons, the 
task is also melancholy in the extreme. It is for the Court, to whom 
our government has entrusted its conscience and its honor, to redeem 
the plighted faith of the nation, and recompense, by the full measure 
of justice speedily rendered, the wrongs of error, regardless of the 
swarm of little objections which owe their origin to the fecundity of 
sophistry and injustice. 

EXTHAORDINAIIY POWEKS OJJ' PEESIDBNT I'AGEDES. 



Having given my views of the statutory power of the I 
make this gi'ant, I shall briefly consider the powers of President 
Paredes under the Military Government of which he was chief. 

From the epoch of the overthrow of the CoMtitutional Eaws of 
1837, by the revolution of 1841, to the present time, the Govern- 
ment of Mexico has been revolutionary or usurped, and the Presidents 
have exercised dictaLorial [jowers, though occasionally checked for a 
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few months by the interference of Congress, or by temporarily acknow- 
ledging the limitations to their authority fixed by some constitutional 
basis or plan of political organization. Congress has generally exer- 
cised only a mere semblance of authority, and as soon as it interfered 
with the acts of the military and political chiefs, was either disbanded 
or dispersed hy armed forces or a revolution. So of the Executive ; 
at one time revolutionary, military, or usurped ; then legalized, 
limited and quasi constitutional ; then again revolutionized and dicta- 
torial. In fine, the entire government — Presidents, Congresses and 
political organizations — has been irregular, and of ill defined powers, 
generally exercising a mere, tie facto authority, without the slightest 
claim to be a government dejure. 

Under such circumstances, when the groat mass of parliamentary 
power inherent in bodies politic having no constitutional organism, is 
not digested into system, distributed into branches, and expounded 
by the lessons which experience draws from a continuing order of 
things, it is in the highest degree unjust and illogical to test the legiti- 
macy of the acts of the governing power, hy the principles which apply 
to those of a regular constitutional government, whose plan is matured 
by practise, and all of whose steps have come to be sanctioned by 
precedent. 

The distribution of power among co-ordinate branches of govern- 
ment, each of which haa its appropriate and exclusive functions, 
whether defined in written constitutions, or resulting from the natural 
order into which affiurs of government, when wisely conducted, will 
certainly fall, is the highest success of political wisdom, and the surest 
sign of a constant people, virtuous and self-governing. 

The slightest departure from constitutional order is followed by a 
derangement of power; by its centralization in the hands of the 
Executive. The constant tendency of power is to slip from the 
hands of the many into the hands of the few. The first vice of dis- 
order and revolution is to strip Legislatures of their entire power and 
transfer it to a King, President or Leader. 

The natural and inevitable result of the condition of affairs which 
has prevailed in Mexico for the last twenty years, is to break down 
the barriers which constitutions would wisely interpose between the 
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Legislature 1 tie E utive, and to transfer all the power uf the 
former into tl e hands of the latter. 

When re olut o s a e f qnent, it ia Chieftain who succeeds Chief- 
tain, not Con^p" %a Go g ess. For the supremacy of legislative over 
executive power can exist only ia a conservative and stable govern- 
ment. So thoroughlj is this principle understood even among a people 
inured to revolution, tbat each militarj chief who attains the ascen- 
dent holds out to the nation as an earnest of permanency and constitu- 
tional order the prospect of a constituent Congress, which ia to recast 
the government in an enduring form, and to establish legislative con- 
gresses for all time to come. 

But ia Mexico, with whom revolution, usually regarded as a heroic 
remedy, seems to have become a chronic disease, we must look 
to the man who for the time being is at the head of affairs as the 
repository of the powers and obligations which belong to all bodies 
politic. If we do not find it in him we shall find it nowhere. 

I think I may safely assert it as a sound legal principle, that in a 
nation like Mexico, where for the last twenty years there has been 
nothing but continual disorder and successive revolutions, the pj-e- 
sumption of iaw would be, that the legislative and executive powers of 
government, at any given time, are in the hands of tlie military chief 
who controls affairs. Such presumption being grounded on probability 
and the natural tendency of things, might, of course, be rebutted by 
very strong proof to the contrary. 

The " Bases Organicas" formed by a junta of notables, and pro- 
claimed on the 13th of June, 1843, satisfied neither the old federalists 
nor the ultra centralists. Santa Anna and Canalizo continued to 
exercise dictatorial powers till June 4th, 1844, when the "Bases 
Organicas" were nominally put in force as the rule of government. 
The differences between Santa Anna and Congress, however, led to 
the disbanding of the latter, and, finally, to the overthrow of the 
former ; and at the end of the year Herrera assumed the reins of 
government, first as the Executive, ad interim, and then as constitu- 
tional President under the " Bases Organicas." 

Another revolution followed. On the 14th December, 1845, the 
generals, chiefs and ofScers of the Army of E«serve, and those of the 
garrison of that department, assembled in the city of San Luis Potosi ; 
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aiid setting fortli the evils which the existing government had hronght 
upon the country, resolved to subvert it, and to establish another on 
the following plan : 

I'LAN OF SAS LUIS POTOSI, 14t]I DEOBMIiEK, 1845. 

" First. 'The army sustains with arms the protest which the Nation 
makes against all future acts of the present administration, and hence- 
forth they shall be null and of no force. 

" Second. The present Chambers of Congress and tho Executive 
power, not being able to continue in their functions, shaO cease to 
exercise any of them. 

" Third. As soon as the army shall occupy the Capital of the Re- 
public, there shall be convoked an Extra orduiary Congress, possessed 
of full power to constitute the Nation, tviih no limit to thdr august 
functioiis. 

" Fourth. In the formation of that Congress, al! classes of society 
shall be represented. 

" Fifth. When it shall be installed, and shall enter upon the exer- 
cise of its high powers, it shall organize the Executive power; and 
there shall he no authority which does not exist by its sovereign 
aanction. 

" Sixth. In the Departments, tho persons now in authority shall 
be continued, until replaced by those whom the Nation's representative 
shall appoint. 

*' Seventh. The army names for its Chief in this movement, Tho 
Most Excellent S''* General of Division, D. Mariano Paredes y Arril- 
laga, who shall be immediately invited by a committee appointed from 
this body, which shall remain in permanent session until his deteinii- 
nation has been made known. 

" Eighth. Another committee shall be appointed to invite the Most 
Excellent S''- Governor, and Assembly of this Department, to give in 
their adhesion to these propositions. 

" Ninth. The army protests in the most solemn manner, that it 
docs not think, and never will think of tho (permanent) elevation of 
the Chief it has elected. 

" Tenth. It declares, also, that it will iniiict exemplary punislimont 
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on all who with arms oppose this Plan," Lafragua's Report, Appen- 
dix No. m, p. ^^d. 



Paredes assumed the leaderaiiip, and on the 15tli of December, 
1845, issued a mauifesto to tlie Nation, from which I make the fol- 
lowing extracts ; 

MANIFESTO OF GESERAL PAKEDB3 TO THE MEXICAN SATION, loTII 

OP uecemeBr, 1845, 

' On (. nimLnaJi!> tliu tihl which the luchiation of war and the 
will of the people has confaltd to me, my fiiat ciie is to direct mj 
voice to the Nation A soldier ot the countiy which has elevated me 
to a positnn beyond my m iiti, it w frc per m s ich s lemn moments as 
the piesent thit I lenler in iccount of mj conduct of my projects, 
and of my intentions 

"The eoniition of the Nation heais witness how thesa hopes havo 
been r^aliacd how thDse piomises hi^e been fulfilled! Selfish par- 
ties, without patriotism and without fiith, have succeeded to the corn- 
mind, in order to tyiinnize ovci and tc lum the Republic, Civil 
discords have consumed its stiength , dem>rihzati>n has entered into 
society ; for twenty-five years have we been attempting every class of 
systems, and this period has been marked by continual revolutions ; and 
what fruit have they given us ? If we examine our position in its ex- 
terior relations, we have seen the Nation insulted, and then humiliated 
by the arms, or by the policy of foreign powers. The weak and im- 
poverished Governmenta which have come into power, have permitted 
Texas to be wrested from the Nation ; and now, jn attempting to re- 
conquer the rebel Department, the Republic is threatened by a war 
with a powerful State, 

" Our relations with other powers are far from being satisfactory ; and 
our neighbors publicly predict, and the politicians of Europe repeat 
the same, that the North American stars will soon wave above the 
towers of Mexico, and be carried to the Isthmus of Panama. Such 
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an opinion has been fonnecl hj the world, from oar divisions — ^from 
our weakness and misery. 

'' If we take a view of our interior condition, we find only chaos 
and anarchy. The Republic in all parts is dissolving ! Texas has 
been separated from the National Union ; the revolutionists of other 
Departments, speculating on the weakness of the governEoent, openly 
preach insurrection ; the governitient, ruled by factions, and occupied 
only with its misenble quairuls, abandons to the singumaiy im-uriions 
of barb'^rnns our frontier Depaitmenta The armj diminished and 
every day nuie neglected, is mcipable of meeting the exigencies of 
mtemil aocurity, and those of a ftieign iitr its sufferings and its 
(.onstancy lie put to the se^eiest tests, the soldier is hungiy and 
niked , the aiihtwy administration is found in the most lammtable 
stito ot abandonment The iieisury, sufficient m formei times 
to mimtnn with dignity all the functicns of givemment has been the 
Mctini of covetouoness and empnicism the oil servants of the 
He public, the magistiatea and the aimy, are lying u misery i\hde m 
Me\ico and in =!ome of the Departments, colossal loitunes are e^ery 
day suddenly made Oui financial condition, both at home and 
abioad, IS bankruptcy We are consumplbya debt ^hich is lu^, 
minting eveiy day, and threatens to en^lf in its bosom th^ public, 
fortune Ihe le^enues of the nation are [ledged to its creditors, and 
thu government finds itself obliged, eier> houi, toheg fiom the usuiei 
1 miserable pittance foi the support of the ganison of the capital , 
the scales of justice have been diatoited m paitizan hinds and v,e 
have re:'ently seen seditions conseciate 1 m solemn decree Our agn 
cultuie perifthes fur the want of protection and secuiity flhilo oui 
commerce, visibly decaved, is abandoning the coasts which in foimer 
times it J romiscd to populate and enrich with its wealth 

' This picture, sad as it is, is untortunately not exaggeiated It is 
a faithful transcript of ivhat is thought, and what is lamented by all 
observing men Let us consider what we have been, whtt we ought 
to be iftQP twenty four yeais ot independence, and compare it with 
om piesenfc situation In lain, undei the pretext of rcmedjing this 
condition of aSaus, have resolutions every duy occurred , revolutions 
instigated from personal motives have had no salutary effect on aflairs ; 
every day the Congresses and the Presidents have been changed ; but 
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the evil has remained the same, and the same scandalous abuses have 
followed, consuming the suhstance of the country. 

" In marching upon the capital for the purpose of carrying out 
the glorious enterprize committed to my care, I most solemnly declare 
in the presence of the nation, that we do not contemplate a revolu- 
tion of persons ; that we aspire to' something more grand, more bene- 
ficial, and more complete. It is not intended to usurp a presidency, 
nor to restore a congress; it is intended to call upon the nation, in 
order that, without fear of turbulent minorities, it may constitute itself 
according to its own will, and construct a barrier against the dissolu- 
tion that threatens it from all parts ; it is designed to prevent power 
from falling into tho hands of revolutionists, that the country may not, 
as in times sad to be remembered, be scandaliaed by such excesses ; 
it is designed to return to the producing classesa their lost influence, 
and to give to wealth, to industry, and to labor, the part that belongs 
to them in the government of society. The nation, wearied by eternal 
changes, and the fruitless tumult of revolutions, seeing no place of re- 
pose in the midst of these great griefs, longs for guaranties of order 
and stability. 

" For this I have decided ; for this the army has decided, to make 
a new revolution, in order that it may be the last, and that we may 
commence beneath the shade of peace and internal tranquility, to de- 
velope the elements of our wealth." Aiipendix to Lafraffua'B Re^rt, 
No. 32,^. 66, 

No sooner had the news of this revolution reached the Capital, than 
Herrera, the Constitutional President, the Chambers of Congress, and 
the municipal authorities of tho city, determining to resist it, issued 
appeals to the Kation to sustain the government established in Decem- 
ber, 1844. In his proclamatisn, Paredes had set forth the evils which 
the existing government, and its numerous and short lived predeces- 
sors, originating as they all did in th.e temporary supremacy of selfish, 
corrupt and turbulent factions — had entailed on the nation ; and had 
shown that these grievances could be remedied only by reconstructing 
the government on an entirely new basis, with a strength not merely 
numerical. Ilerrera's government in turn denounced Paredes in the 
most unmeasured terms — charged him n-ith treason ; with leaving the. 
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heaim track of M&nean revolutions (the common law of faction) ; 
witb subverting, not the government only, but the democratic princi- 
ples which underlay it, and with the design of establishing a monarchy 
and filling the throne with a Earopean Prmce. 

I propose to give some extracts from these various appeals to the 
nation, as indicative of the character of the revolution which Paredes 
headed — as showing what radical thanges, what a thorough recon- 
struction of government, on entirely new principles, it proposed ; and 
to prove, that if in the frequent and numerous interregna of constitu- 
tions — which may he said to be the common condition of government 
in Mexico — the leaders of triumphant factions have ever pissessed ex- 
traordinary powers, Paredes belongs par excellence to that class. 

the constitutional rrbsident to tiie mexican repulilic, 
hecember 23d, 1845. 

lEXTRACTS.] 

" Mexicans ; — Although I have just addressed you, it is my duty 
to inform you more particularly, that the great national work of the 
6th of December, 1844, is again threatened. A General, who haa 
become unworthy of belonging to the army, incapable of understand- 
ing all the consequences of a new political turmoil in the present 
straitened circumstances of the nation, hut ready to plunge into a rev- 
olutionary career, with no other end than to satiate a detestable ambi- 
tion, has proclaimed sedition in San Luis, has refused to recognize the 
Supreme Constitutional powers, and has placed in imminent peril,'the 
existence of the Republic. And in order to leave no justification of 
conduct so criminal, and to stamp himself with the seal of opprobiura, 
with which his name will pass to posterity, he turns his back to a for- 
eign enemy, and draws his sword against the government, at the very 
moment when he knows, from the General in Chief of the Northern 
Army, that the American forces are invading our frontier, and that 
the aid asked of him, is necessary and urgent for the salvation of the 
national honor. What name can we give to that apostacy, which tiius 
s the dearest interests of the country 1" 



" My conduct, under such painful circumstances, cannot be vacil- 
lating. Elevated to the first magistracy by the free and unanimous 
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vote of tlic people, it is my dutj to exercise all the power ^ven rae 
by the laws, and by public opinion, to crush a revolution, which can 
only terminate, if it should triumph, in an opprobious despotism, or a 
bloody anarchy." Appendix to Lqfragua's Report, No. 34, p. 48. 

THE CIIAMliEIl 0^e ItEPaESENTATIVBS TO THE NATION, DEC, 23d, 1845. 
[EXTRACTS.] 

" Mexicans : — A General, to whose fidelity and valor, the govern- 
ment confided the defense of the national territory, has proved to be a 
traitor to his country ; has turned his back to an invading enemy, and 
is marching towards the capital of the Republic at the head of the 
army of reserve, which he has seduced, for the purpose of dissolving 
the constitutional powers, at the very moment when the faithful de- 
fenders of the frontier are begging his aid to resist a foreign invasion. 
Never has Mexico witnessed a treason equal to this, nor is there found 
in the annals of her revolutions, an apostacy so opprobious. If such 
criminality should triumph, to be a Mexican, will bo a sufGeient cause 
for blushing with shame, for our country will be looked upon with eon- 
tempt by all nations." 

" Mexicans : — Never was proclaimed in our country a revolution 
more destitute of justice, or even of pretexts in support of its preten- 
sions. The seditionists desire the world to believe, that since the time 
that Mexico rejected the empire offered in the plan of Yguala to the 
Bourbon dynasty, there has been nothing in the political administrar 
tion of our country that haa not been inconsiderate and undignified. 
In" this is discovered the infamous design with which it is desired to 
convoke an extraordinary Congress, that it may solemnly declare, be- 
fore all the nations, that Mexico is still incapable of self-government, 
and that a foreign dynasty must be established in our country, in order 
that the same may be properly governed. For this it is pretended 
that that convention shall have no limits to its power, and that it shall 
constitute the nation under any form of government whatever ; for 
this, in the plans of the factionists, the name of Republic is not once 



" Let the errore committed by the governments of Mexico be what 
they may, fi'om the date of the consummation of its independence, no 
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one will deny timt the country has progressed, that every day it has 
advanced in civilization, anci ttiat it will unfold all the elements of 
wealth 80 honntifully hestowcd upon it by the hand of the Creator, as 
soon aa the government shall be consolidated ; when there shall be 
established that state of liberty and order from which civil war alone 
can banish us. But surely it is not a foreign dynasty — it is not the 
establishment of a monarchy that will conduce to the prosperity and 
greatness of the country. When our lathers proclaimed their inde- 
pendence ; when in the consummation of this great work they shed 
their blood on the battle field, expired upon the gibbet, or died in 
dungeons weighed down with chains, they did not make such heroic 
sacrifices in order to leave us a country which we should now be so 
degraded and debased as to place beneath the sceptre of a foreign 
prince." 

" Eepublicaniara was the spirit that always animated those heroes. 
The new-born republicanism struggled against an ancient monarchy 
until Mexico was delivered from its dominion ; and under institutaons 
also republican, the nation obtained the last victory which established 
its independence. One chief alone, who for so many years fought to 
sustain the Spanish government ; who was educated under the maams 
of a monarchy which has always professed absolutism, who has not 
aspired to the dictatorship only because he could not exercise it, and 
who does not profess republican virtues, nor the popularity derived 
from those virtues ; he alone, we say, can aspire to constitute Mexico 
under monarchical institutions, which even in Europe already ^ve 
signs of decay and ruin, in the misery of the people, and the unhappy 
condition of the laboring classes. No one save this chief could point 
out to us a vice-royal government as a model for a political organiza- 
tion. Mexico will never retrograde to such a belief ; neither will it 
aspire to the turbulent license of demagogueiim, nor submit to the 
humiliation of a colonial government, but will only be content with the 
establishment and consohdation of a republican liberty as ample and 
extensive as may be compatible with good order." 

'■ Mexicans ! There is yet time to save the country, if we are still 
worthy to form a nation. An unanimous and patriotic effort, such as 
was made on tlie great day of the people, on the 6th of December, 
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1844, -will be sufficient in a, short time, to destroy the work of treason 
and perfidy. Your representatives know their duty and will not grow 
faint in their efforts so long aa they are not abandoned by the people. 
But if you still hope for any good from ■ the military dictatorship 
which demoralizes the nation, impoverishes and humiliates them, bow 
your heads before tlie sword of the dictator, who promises you aocia] 
perfection, and who commences his work of political regeneration by 
flying from the enemy that invades the Republic ; by abandoning the 
frontier, the defense of which was confided to him, believing him to 
be worthy of that glory to which the warriors of all nations aspire." — 
Appendix to Lqfragua's Ite;port, No. Z5,p. 48. 

THE SENATE TO THE MEXICAN NATION, DECEMBER 26tH, 1845. 

*' Mexicans : — It is scarcely a year since the Senate, opposing law 
to despotism — your valor to mere physical force, and the justice of 
our noble cause to an iniquitous conspiracy, issued a solemn protest 
against a Gfovernment which had destroyed its title to legitunacy. 
Neither the efforts of that arbitrary administration ; the use of the 
Supreme power, which it abused without shame, nor the multitude of 
partiaan agents, interested in the general disorder, were able to over- 
come the national will, which proclaimed in all parts, a restoration of 
the guaranties, and the fundamental principles of the representative 
system. The Republic triumphed over its enemies ; and without over- 
stepping the limits of the Organic Bases which had been adopted, or 
shedding a drop of Mexican blood in an obstinate struggle, we beheld 
the dawn of the day of general reconciliation and hope, as a precursor 
of glory and happiness to the Nation. Providence crowned with suc- 
cess the patriotism of His children ; but He reserved for them a hard 
and dif&cult trial, in which they would present to the world a constancy 
worthy of their independence — or a weakness, which should be trans- 
mitted by our history, with all the opprobrium that st^ns the history 
of a people governed by ambitious men, without merit and without 
virtue. A perfidious general, and the Division under his command, 
threatens your institutions, your well-being and repose, with another 
Dictatorship, more opprobrious than the preceding one ; and the time 
has arrived when you should strictly adhere to that compact which 
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you swore to maiataiii in opposition to the same, and to civil war. The 
Senate, which was not silent then, cannot now hold its peace, and ful- 
fill its obligations of representing to you the gravity and the danger 
of the present terrible crisis of the Republic. 

" The internal revolutions which have taken place ; the bastard 
interests which havo been created ; the wild ambition of the Chiefs 
who havo sought to establish their influence and power upon the mis- 
fortunes of the country, have not yet been suiBcienfc to degrade the 
people, who, although inclined to a peaceful character, are resolved 
ever to combat those unworthy oppressors who may attempt to reduce 
them to infamy and slavery. If they have at times deceived them- 
selves in relation to their true interests ; if they have been patient in 
adversity, and moderate in the day of triumph, they have still never 
resigned the right of rending the chains which have been forged for 
them by men who have ridiculed our institutions, and who, in making 
a vile traf&c of opinions, have professed none. The cry from San 
Luis Potosi has caused the sad pages of our history to be forgotten ; 
since having no other origin save an insolent treason, it offers to the 
Mexican Nation no other result than a foreign invasion ; the loss of 
'its territory; the ruin of its representative system, and a ferocious 
despotism, or a bloody anarchy. And if, as tliis plan indicates, (which 
causes the heart of every true patriot to pulsate with anger) it is 
intended to put an end to the existence of the Kepublic, how shall 
such an act be qualified, and how can words be formed to express the 
shamefulness of such a project, and the audacity with which a military 
chief, without any legal titles whatever, attempts to destroy a itepuh- 
lican form of Government in one of the most important States on the 
American Continent ? " Appendix to Zafragiia's Report, No. 35, 
^.48. 

The Atustamibsto op Mexico, to the isuabitants of the Muni- 
cipality. Dec, 23d, 1845. 

1 KSTRACT& ] 

" A revolution, the most insolent and shameiul of all that have ever 
distracted our unhappy country, his jiist broken out in San Luis 
Potosi, proclaiming the infraction ot all liw , the destruction of all 
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order ; the debasement of the people, and the contempt of the Mexican 
name. An ambitious general, a perfidious and sworn enemy to liberty, 
has infamously turned against the government, the very arms it had 
placed in his hands for thedefense of the National territory ; and the 
army of reserve, a large portion of which is composed of those who a 
year since followed the accursed standard of the Dictator, has cowardly 
turned ite back to an invading enemy, and come to spread desolation 
and ruin in the bosom of the country, which has m^ntained and hon- 
ored it. 

" The recent revolution, fellow-countrymen, is not of a character sim- 
ilar to those that have preceded it, since in aU of these, it has only 
been attempted to establish a political communion, more or less popular, 
or a principle more or less liberal ; but that of San Luia Potosi, which 
is probably only the development of that which was initiated in Tacu- 
baya, throwing aside the mask that concealed it, does not come, as 
others have done, to strip the tree of liberty of some of its branches 
only, but tear it up by the very roots. It does not propose, as here- 
tofore, to extend or restrict the local powers ; it is proposed to destroy 
it entirely ; it is proposed that we shall change the title of citizens for 
that of vassals ; it is proposed that the baton of the first magistrate, 
converted into a sword, in the hands of a dictator, shall soon become 
a sceptre in the hands of a foreign monarch ; and selling in a shameless 
market, every principle of decency, every sentiment of honor, every 
idea of dignity ; it is proposed, finally, to establish an Empire upon the 
ruins of the Republic." 

" To arms, then, Mexicans ! The question that agitates us to-day, 
is not a mere party strifo, since we do not alone seek to obtain a greater 
amount of social good, but to defend what we already have. It is a 
question of life or death ; because it strikes at the existence of the rep- 
resentative republican system; because it is finally to decide, if the 
unhappy country of Hidalgo ; of Morelos; of Iturbide, and of Guerrero, 
merits the name of a people. To arms, Mexicans ! And that the sun 
of the sixth of December may again shine upon us, remember that, by 
the force of your will alone, you then laid low the man of Tacubaya ! 
that in the black book of his crimes, there are at least two bright pages, 
Tampico and Vera Cruz. Remember it fellow-citizens and calculate 
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the foi'tune which awaits that soldier who cannot place even these titles 
in the balance." Ajupendix to Lqfragua's Report, No. 36, j>. 48. 

But all the efforts of Herrera's government ivere unahle to ehect 
the progess of this revolution. On the morning of the 29th of Dec- 
ember, the Capital itself pronounced in favor of the Plan of San Luis 
Potosi ; and Paredes entered at the head of his army. The existing 
government was dissolved. 

This movement in the Capital was first headed by Gen. Victoria ; 
bat on the 2d of January, (1846) the Generals of the Army, the 
Chiefs of Battalions, and many of the leading statesmen of Mexico, 
among the rest a member of the Representatives who had signed the 
proclam'jhon agan&t Paiede<J nssembled in the Hall of the Palace, to 
consoliiate the Resolution and to idopt a system for the reconstruc- 
tiun of coi stitutional _ vernment t, nforming to the principles estab- 
hahed by th** PUn of ^an L ik> Poto i Ttiat system was proposed, or 
Ishoild siy bctated \j Paredes vho addressed the assembly, and 
offere I a Phn which lacked onlv tw votes of being unanimously 
a bite] But as I prefer to let actors in this revolution utter their 
o\\n ntimeats and to con trut-t my j,ument with the very words of 
the times of wl ich I t eat I ^ivc the proceedings of that assembly 
as they nere recoi led 

GENERAL ACT OF THE AEMY, 2d JANTJAEY, 1846. 

" In the city of Mexico, on the 2d day of the month of January, 
1846, the Seliors, Generals of Division of Brigade and graduates 
being assembled in the general hall of the palace, and the Chiefs of 
Battalions being present, convoked by his Excellency, the Senor 
General-in-chief, Don Mariano Paredes y Arrillaga — His Excellency 
opened the session with the following address : 

" Gentlemen : In consideration of the favor dispensed to me by 
my companions in arms, adopting the principles proclaimed at the 
head of the Army of Reserve on the 14th of December of the last 
year, in order to rescue the country from the abyss of anarchy, of 
disorder and ignominy in which it was about to be plunged by the 
errors and obstinacy of the persons discharging the duties of the 
public administration, for the purpose of explaining my opinion 
as to the best mode of terminating the present crisis, my senti- 
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mcnts being always favorable to national liberty and to the guaranties 
of the citizens, I propose for the deliberation of this respectable assembly 
the foDowing propositions, in which I do not express so much my own 
judgment as what I understand to be the opinion of a majonty of the 
inhabitants of the Republic, which I considered it my duty to respect 
in San Luis Potosi, until it shall be heard and known in the progress 
and march of events. 

" I solemnly protest to the Assembly the entire liberty iviiicli it 
enjoys, and my submission to its prudent resolutions." 

General Paredes then offered the following, being 

THE PLAN OF 2d JASDARY, 1846, AMENDING THAT OP SAN LUIS 
I'OTOSI. 

" 1st. The citizens heretofore exercising the legislative and execu- 
tive powers have ceased in the exercise of their functions, because 
they have not fulfilled the desires nor met the exigencies of the 
nation ; because they have not sustained the dignity of its name nor 
maintained the integrity of its territory, in accordance with Articles 
1st and 2d of the P!an of San Luis PotOsi of the 14th of December, 
1845. 

" 2d. An assembly of representatives from the Departments, com- 
posed of two natives or readents of each, and appointed by tho 
General-in-Chief of the Army, will immediately elect the person who 
shall discharge the Supreme Executive power until the meeting of the 
extraordinary Congress, which is to organize the government in 
accordance with Article 3rd of the Plan published in San Luis Potosi 
on the 14th of December, 1845. 

" 3rd. The Assembly of representatives mil be dissolved as soon 
as it may have elected a President, and received from him the oath to 
sustain the independence of the nation, the republican system of 
popular representation and this administrative plan of the Republic. 

" 4th. The powers of the President ad interim are those that are 
given him by the existing laws, and he can only exceed them, for the 
purpose of preparing for the defense of- the national territory, respect- 
ing always iJie guaranties established hy the existing laws, 

" 6th. The Ministers of the President ad interim are responsible 
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for his acts to the first Congress, hut these acts shall not he revimhU 
at any time. 

" 6th. The President ad i-nterlm -will issue within eight days after 
he may have taken possession of his office (the convocatona} for the 
assembling of the extraordinary Congress, which will meet within four 
months in the capital of the Republic : and upon issuing its constitu- 
tion, the principles ind guaianties which it shall idopt foi its internal 
government shill not be touched oi altered 

" 7th The prcent Council shall be maintained m oidei that the 
Pieaident a I tjiftnm may consult with the sime m all imjoitant 
a^rs oi state 

'8th Only such authoiities of tJie Deititments shill cease to 
exeicise then functions as may opf oae this pUn foi the rLj,eneration 
of the EepuHic, and they hhill be reiKced in acLOrdince with the 
laws creating the same 

" )th The Judicial power will peif im its important lunctions m 
aocoidanee with law, without any variation ^\hate\cr. 

" 10. No one shall be prosecuted on account of his previous politi- 
cal .opinions. 

" On concluding the reading of the foregoing articles, the Most 
Excellent Seiior Don Jos^ Ma. Tornel proposed that two secretaries 
should be appointed from the Assembly, and thereupon His Esccllency 
the President thereof appomted General Don Pedro Ampudia and 
Don Antonio Diez de Bonilla. 

" Whereupon smd articles were put to discussion, and several mem- 
bers having spoken in favor and against the same, they were approved 
by all save the Senora Generals Don LinoJos^ Alcorta and Don Joso 
Vincente Mifton ; whereupon this act was concluded, the Most Excel- 
lent Senor General-in-Chief of the Army, who presided over the 
Assembly, and the following gentlemen signing the same," — Ap2?en- 
dix to Report of Lafragua, No. 37, p. 48. 

Paredes, on the same day, appointed the Junta, which forthwith 
unanimously declared him President, ad interiin, of the Republic ; and 
on the third, administered to him the oath of office, and on the fourth, 



Mexico was thus restored to lier normal condition ; a military chief 
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her ruler ; tlie force of an army his sanction ; a constituent Congress 
in embryo ; and a Constitutional Government to-morrow. 

One of the planlcs in the platform of San Luis Potoei — a germ of 
regularity always found in the bosom of revolutions, even the most 
radical — was the promised convocation of a constituent Congress. 
Paredes, loyal to bis platform to a degree that would have commended 
him to the politician^ of our own country, on the 27th of January issued 
a convocation of an Extraordinary Congress, organizing an electoral 
power by classes, and establishing, as Lafragua says, a species of aris- 
tocracy in Mexico. 

This decree of convocation is really interesting, as an attempt to 
establish Government on an entirely new basis. It proceeds on the 
theory that the convention should represent all classes of interest and 
industry — and that a certain number of its members should be elected 
by each cJass. I quote the fourth Article. The whole number of 
Deputies was to he one hundred and sixty. 

" Art. 4. To each one of these classes shali belong the following 
number of Deputies : 

To Country and City Property, and Agricultural 

Industry 38 

To Commerce 20 

To Mining 14 

To Manufacturing Industry 14 

To Literary Professions 14 

To the Magistracy -. 10 

To the Public Administration 10 

To the Clergy 20 

To the Army 20 

" These Deputies shall bo appointed by the individuals belonging to 
their respective classes, according to the peculiar mode of election, 
which shall be specified in the corresponding Articles." 

The decree then proceeili to confer the elective franchise, limiting 
it by numerous iiaahficationt , ■ind under the head of each class to assign 
to the various Departments then corresponding quota of Deputies. 
Some of thesi> ch^^u'i — the innni for instance— were to elect their 
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Deputies direetly ; othere, as the Agricultural and Commercial, were to 
select electors, by whom the Deputies were to be appointed. 

This decree was thoroughly organic and fundamental. It was the 
law of the being of the constituent Congress, without whose sanction no 
authority was to exist in Mexico. It was the highest exercise of abso- 
lute political power. It was perhaps the most extraordinary/ power 
that could be conferred on an individual. 

The Congress thus called into existence, did not assemble until the 
6th of June, 1846. As might have been expected, it disappointed 
the hopes, and frustrated the plana of its creator. It was composed 
of the members of the different political parties. With such discord- 
ant elements, there seemed little probability that it would agree upon 
a Constitution. It was therefore deemed proper to place some restric- 
tions upon the dictatorial power of Paredes ; and accordingly, on the 
loth of June, that body passed a decree for the establishment of a new 
Provisional Government, to consist of a President and Vice-President ; 
this " executive provisional power " being authorized to use the extra- 
ordinary powers (^facultades) given in Art. 198 of the ' Eases Organ 
icas." Articles 85, 89, and 90, of the same Bases, weie also, with 
some modifications, declared to be in force. Piredes accepted 
this Decree, with General Bravo as Vice-President, and conbn 
ued to act under it until the 29th of July, when he suiiendeied hit, 
powers to Bravo, and resumed the command of the army. 

The project of establishing a monarchy by this extraordinary Con- 
gress havmg failed. Bravo, on the third of August, attempted a coun- 
ter revolution, by presenting to that body a project of a decree 
re-establishing the " Bmes Organicas " as the political Constitution of 
the Republic. (^App. to LafragiuCs Rep., p. 43.) This attempt to 
re-establish the very system which had so recently been abolished, 
immediately led to the overthrow of Brave's government, and the dis- 
solution of Congress. 

PLAN OF THE CITADEL— 4th OP AUGUST, 1846. 

On the following day (August 4th) the army and leading men 
assembled in the Citadel, and adopted a new Plan, providing for the 
dissolution of the existing Congress ; the convocation of a new one, to 
form a Constitution ; the recall of Santa Anna, and the prosecution of 
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the war against tho United States. It recognizes the continuance of 
a Provisional Executive Governiaent, until the meeting of the new 
Congress, but says nothing respecting it-s powers, except to provide 
means for carrying on the war. The only articles referring to the 
executive, are the 3d and 4th, which are as follows : 

" 3d. Until the Sovereign Congress meets, and decrees what may 
be convenient for the war, it shall be the imperative duty of the Ex- 
eeulivo to dictate what measures may be urgent and necessary to 
Bustaiu with credit the national flag, and to comply with this aacred 
duty without losing a single moment. 

" 4th. When the liberating forces have occupied the capital of the 
Kepublic four months, the Congress spoken of in article first, should 
be assembled, for which purpose it shall bo the duty of the General 
in Chief to issue the convocation in the terms indicated, and to take 
care that the elections are held with the greatest possible liberty." 

No person was named President ; but it was evident from the recog- 
nition of Santa Anna, in the 2d article, as General in Chief of ali the 
forces, that the office was intended for him. 

=!AL4S IN PJWER 

0\ the mc imj^ f the ()th of August how t.i, in iinnaCment 
wi% mile b tween Geneial Bia\o ind &\Iis ly nhich the loimer 
turned o^cr the command of the tioops m the pahce to the latter 
who immehately i "um 1 the lenio of government as provisional 
President, and on the ^ame day i^suel his proclamation oidenng an 
election of the new Congiess to form a constitution In the metn 
time, he says, ' this cessation of the former pacts is indispens^lle, 
for all haie either the mirk of nuUity or the repugnance ot a (.ait of 
society but the common liws in foroe and those ^hich the pro 
visional ^Mt-mment puposes to puH^h, will m some minnei fill up 
the vacuum which the situation requires — Appendix to Lafragua s 
Et.p J. IftS 

It thus appeals that the powers of Salas weie at this time essen 
tially the 'iarae is those which Piredes had e^eicised between the 
2d of Januiiy and the 10th ol June both weie \t viaioml exccu 
tivci ■iMtl nodefuel jowers utn^ u idci ni conatitutioml lestnc 
ti 113 ! it I th itL ^ 3 tho liPi in f iCL {J is Ij iKjciitta) 
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There was, however, this difference — that wliile the ministers of 
Paredes were responsible for his acts, the acts tlwmselves were not 
remsable; but no such guaranty was given to the acta of Salas; 
they were subject to the ordinary rules and therefore revisable, 
except so far as respects rights acquired undor them. . 

The party of Salas was as much opposed to Plan of Tacubaya and 
the " Bases Organieas" as had been that of Paredes ; but while the 
latter, as generally supposed, sought to establish a monarchy, the 
former wbhed to recur to the federal organization on the general basis 
of the constitution of 1S24. The leaders of this party were well 
knovtn federalists, who had always opposed the central government of 
SaJita Anna. In order to prove to the people that he did not desire 
to govern as a dictator in the absence of all constitutional restrictions, 
Salas employed Lafragua, a well known federalist, to embody in a 
single law or decree all the dispositions respecting the rights of citizens 
and individual guaranties to be found in the constitution of 1824, 
the project of 1842 and the Bases Organieas, in order to present 
them to the new Congress as the basis of the government of Salas and 
of the proposed new constitution. (Lafragua's Report, p. 64.) 

SASTA ANNA AT VERA CRUZ DECLARES IN TAVOR OF THE CONSTI- 
TUTION OE 1824. 

But while Lafragua was engaged In this compilation, Santa Anna 
landed at Vera Cruz, and on the 16th of August issued a proclama- 
tion declaring that, until the new fundamental law should be decreed, 
the constitution of 1824 ought to be established aa a uniform rule for 
the interior administration of the Departments. 

co:jSTiri)TioH of 1824 proclaimed bt salas. 

Accordingly, and in order to unite the federalists and the personal 
friends of Santa Anna in support of his goternment, Salas, on the 
22d of August, issued the following decree : 

" Art. 1st. Until the new constitution is published, that of 1824 
will be in force, so far aa not opposed to the execution of the plan pro- 
cliumed in the citadel of this capital on the 4th of this month, and so 
far as the peculiar position of the Republic permits. 
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" 2d. 'ihe exi'iteLLi. of the l)cj iitmental Assemblies and the pres- 
ent Executue Ciun el not liLing i^ompatible with tho aforesaid 
fundamental code, they will immediatelj eedfee the exercise of tlieir 
function'' 

" 3rd Ke^ ei theless the existing Go\ emors will continue, entitling 
themsehta of the '* States, ' in the exercise of the powers which the 
respective constitutions ^^e them 

" 4th The doveinors of the new Departments which have no 
particular constitution will regulate tlie exercise of their functions by 
the constitution of the State whose capital is nearest. 

"5th As the functioniiies mentioned in the foregoing articles 
have now no legitimate title, ifc is declared that their existence ia only 
due to the pjhticnl movement ^hich is going to regenerate ihe nation ; 
and, consequently, whenevei the interest of the same requires, the 
general-in chief, charged with the general executive power, may 
replace them ' — Appendu to Lafrayua's Rep., p. 116, 

The Congress a.'semhled on the bth of December, On the 14th, 
15th and Ibth of that month, Lafragua, as Minister of Interior and 
Exterior Eelatuns, leid his annuil report on the condition of the 
Hepublio, u.nd, is the organ of the Administration, explained the 
character and object of the existing Government. On the 24tli of 
December, Salas lesigned his powcis, and Gomez Farias became 
President 

I now reuut to Lifiagua's Eeput to learn his opinion of the powers 
of the provisional government of fealas. On page 53 he says : "As 
there had been proclaimed, not even temporarily, auy of the anterior 
constitutions, the government exercised the most unlimited dictator- 
ship, for its whole duty was to carry on the war and to convoke the 
Congress." On page 54 he says : " The government, as I have said, 
exercised a real and most ample dictatorship, which was to continue 
until the new constitution should be published, for the powers of the 
Congress were restricted to the formation of the fundamental pact and 
to matters relating to the war. The power, therefore, was not only 
centralized, hit in a single hand, the avihority of General Salas being, 
in consequence, extraordinary." On page 55 he speaks of " the 
perils of a period, not short, during which the nation had to submit to 
a dictatorship. And again : " Since the chief of the citadel began to 
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govern the deetinies of the Eepubhc, conforming as much as circum- 
stances permitted to the fundamental code (constitution of 1824) the 
object of BO many desites," etc. On page 56, in epeaking of the 
Council, he says : " As the attributes of the Council were not speci- 
fied, ttiat body was really subject tn the will of the SJxeouUve, who 
might consult it or not." Again, in his circular of Oct. 21st, ho says 
that " the government will observe, as nearly as the circumstances 
wilt permit, the constitution of 1824. We will adopt with pleasure 
and execute with assiduous care whatever projects of progi-ess 
and improvements are presented." (^Appendix to Lafragm's Hep., 
p. IIT. 

Santa Anna in his Proclamation of August 16th says, that " the 
Provisional Government of the nation, until the Republic is consti- 
tuted, must continue in the exercise of powers at least discretional. 
This is investing it with a dictatorship, always odious, however imperi- 
ous the ciroumstancss which render it necessary. He therefore 
recom'mcnds that the constituent Assembly already convoked, should 
also be invested with legislative powers. This advice, as already 
stated, was followed by Salas, who immediately issued a decree to that 
effect. 

I have thus cursorily traced the political history of jMexico, a few 
months later than the overthrow of Paredes, for the purpose of com- 
paring his powers with those of his successor. General Salas. 

The power of both was essentially military, revolvtionary and extra- 
ordinary, no matter what declarations they might choose to make to 
the nation respecting its self-imposed limits. With internal disorders 
and tumults, aggravated by the excitement and pressure of a foreign 
war, revolution after revolution was a political necessity, until the man 
was found who united in himself the elements of greatest and most 
permanent strength. It is therefore a very narrow view to take of 
the political government of Mexico, at any time within the last twenty 
yeai-s, but especially in the year 1846, to test the powers of its mili- 
tary chieftama, for the time being at the head of affairs, by their 
promises, proclamations and appeals, as we would an act of our own 
Congress by the Constitution of the United States. The political 
condition of Mexico did not admit of constitutional restrictions in any 
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funn ; no purely military government docs. The eliieftaiu who, hackeii 
by an army, overthrows a government and usurps power, is by neces- 
sity the whole government, and must discharge all the functions of 
government. The necessities of the body politic, the demands of the 
army, the irresistible pressure of events require it. What is, must 
be— and is riffht for all the purposes of validity and responsibility. 
In one word, tho government is de facto, and to its acta should be 
attributed all the consequences which tiie experience of the world has 
attached to such a state of affairs. 

But even applying to Paredes' acts the test of legitimacy drawn 
from his plan of San Luis Potosi, upon what ground can any of them 
be declared null. The existence of the nation threatened by war with 
tho United States, but still more by faction, corruption, and a thousand 
indigenous causes of dissolution, what more far-reaching power could 
have been conferred on Paredes than the power to' do whatever might 
conduce to the defense of the Nation. 

To defend the Nation ; what a power — what a responsibility ! The 
treasury, taxation, property, public and private, conscription — all these 
and a thousand other things were in his power, and by his decrees he 
could direct and dispose of them. 

To convoke a convention for the reconstruction of Government ; to 
change the basis of power ; to deprive millions of Mexican citizens of 
their political rights, and to limit the possession of those rights to such 
classes of property aud persons as he might deem proper, was the 
greatest trust a nation could confide to one man. 

His acts shall hever be revisbd. What means this, if it does 
not mean that all his acta shall be held valid. That their validity 
shall never be questioned for any reason. That no succeedmg gov- 
ernment shall declare them null. That he shall have the power to 
do whatever he may do. That his will shall stand in his acts, and 
that his acts, for all purposes, (save one) shall bind the Nation, and 
be deemed legitimate and discreet. 

And what is that one purpose for which, and for wJdch alone, his 
acts may be questioned. It is this. If he should abuse his power, 
and offend the Nation, the Minister through whom the injurious act 
was done, may be punished. To establish the guilt of the Minister, 
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the motive of tlie act may be examined ; and tliis precisely, for the 
reason that its validity cannot be cjueationed. That the nation is 
pledged to sustain. 

If then, by the Plan of San Luis Potosi, this grant of Paredea to 
CastUlero must be tested, its validity is beyond dispute. 

That Plan declares that the Nation shall not question the validity 
of this grant, by any proceeding of inquiry or revision ; but that if 
Paredea committed a political crime in making the grant, Mr, Castillo 
Lanzas, the Minister through whom he acted, may be punished for it. 

There is nothing in the plan under which Salas came to the head of 
aSairs, that is comparable as a grant of power, to the various articles 
of the Plan of San Luis Potosi, which I have referred to. Yet the 
Executive and Legislative branches of our Government, within whose 
province it particularly falls to decide upon the political powers aiid 
responsibilities of foreign governments, have both held that Salaa pos- 
sessed extraordinary powers, and that Mexico is bound by his acts. 

In 1847 the United States proposed to purchase from Mexico the 
right of free passage hj the Isthmus of Tehauntepec ; the Mexican 
Commissioners rephed on the 6th of September, 1847 : " We have 
orally stated to your Excellency, that some years ago the Government 
of the Kepublic bestowed upon the private contractor (Garay) a priv- 
ilege relative to this matter, which was soon after assigned, with the 
approbation of the same government, to British subjects, (_ Mackintosh 
& Co.) of whose rights Mexico cannot dispose. Consequently, your 
Excellency will not wonder that, on this point, we do not accede to 
the desires of your Government." 

On the 2d of May, 1851, the Mexican Congress decreed as fol- 
lows: 

" The decree of November 5th, 1846, is declared null, and as hav- 
ing ceased to exist, the provisional government of that period having 
had no authority in conformity with the powers with which it was in- 
vested, to dictate such decree." 

In reply to the communication of the Mexican minister enclosing this 
decree, and endeavoring to defend it, Mr. Webster, our Secretary of 
State, August 25th, 1851, said : " It may have been, as Mr. De la 
Kosa says, that the elevation of General Salas to the supreme power 
in Mexico, w;:^ mainly for the purpose of insuring a more vigorous 
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prospcution of tlie war iiitli tlic United States. When, liowever, he 
became posaeaseil of that authority, it constituted a government de 
facto, submittecl to by Mexico, and recognized, it is believed, by other 
governments as ■well as that of the United States, Consequently, it 
is not necessary for the undersigned to inquire into the origin, nature, 
or limits of that authority. It is notorious, however, that General 
Salas was a miiitary dictator. As such, on the 4th of August, 1846, 
he subverted the government of Paredes, who himself had acquired 
power by similar means. But, although hia poiver was necessarily 
ai'bitrary and unlimited, he asserted, and the undersigned is not aware 
that this has been denied, that his conduct in assuming and exercising 
it was sanctioned by a large majority of the Mexican people. It ia 
certain that the government of that country, as it now exists, was 
called into being hy his mandate. It is equally notorious that his acts 
were hy no means exclusively of an executive character, and that 
when he exercised legislative power, his right to do so was not objected 
to, or even the expediency of his decree of the 6th of November, 
1846, publicly questioned, until it must have been known at Blexico that 
citizeus of the United States had become assignees of the privileges 
granted by it." 

To the American Minister, Mr, Webster, said : " Salas was notori- 
ously a military despot. As such, his proceedings were not merely of 
an executive character, but he also enacted several legislative meas- 
ures of importance, which bad at le^t as little relation to the war 
with this country aa the decree in regard to Tehauntepec. It is be- 
lieved that his authority for that purpose has never been questioned." 
" But although the decree of Salas has been annulled so far as the 
legislative power of Mexico may have authority for that purpose, it is 
silent in regard to the validity of the original and intermediate decrees 
upon the subject of the Garay grant." Mr. "Webster says, that these 
decrees constitute a charter, and that in all civilized countries instru- 
ments of this description " are not liable to be annulled at the pleas- 
ure of the executive or legislative power." The laws and decrees of 
one government might be altered or repealed by its successor, but that 
rights acquired under them aurvived their repeal, and could not be 
divested by any ex post facto law annulling such decrees. He con- 
sidered these decrees and their reeognitiou in 1847, as attaching 
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a re'^ponslljllitj to the Mexican nation, wJiich "foreign powers, cer- 
tainly the United States, cannot allow to be rendered null and void by 
a change of rulers in that cnuntry, or in the policy relating to the sub- 
ject, ■which new rulers may think proper to adopt." 

These ^iews were unanimously sustained by the Committee on 
Foreign relations (vide their report August 30th, 1852), and but two 
dissenting voices were heard in the Senate, (Hale and Seward), and 
these based their arguments almost exclusively on the ground that 
the powers of Salas, in November, 1S4G, were restricted by the Con- 
stitution of 1824. 

I propose to conclude with a few short extracts from Mr. Lafragua's 
report, ^ving his views of the charactei- of the revolution of San 
Luis Potosi. I am aware that one military usurper — I do not use the 
term in an opprobrious sense, because usurpation, no longer an offense 
against the State, becomes a public duty, when it is an assumption by 
the strongest, for the benefit of society, of the control over affairs to 
wluch be is impelled by the evils of faction and disorder — should not 
be tried by the Prime Minister of his rival and successor. I do not intend 
to set Dp Lafragua in judgment over Paredes. I cite his views merely 
as those of a distinguished contemporary, and attribute to his expres- 
sions the weight due to the opinions of the large party of whom he 
was the apologist. Let us hear what he aays of Paredes' revolution. 

" The revolution jf San Luis Potosi, the programme of which is set 
forth in documents numbered 32 and 33, leaving the beaten path of 
those that had preceded it, ventured to announce a new principle and 
new measures for carrying it out. In all of our preceding revolutions, 
a change of persons had been proclaimed, and perhaps a modification 
of principles ; while in that of San Luis, a new social organization was 
announced, which tended to nothing less than the destruction of the 
republican system, and the erection of a foreign throne upon the ruins 
of our liberty. To carry into execution the antecedent changes which 
had been proclaimed, appeals were made to Congresses more or less 
popular, but which always had a voice as representing the people, or 
at least localities, ance in the legislative Assembly it was still thought 
desirable to preserve this shadow of representation ; but Genera! 
Paredes determined, at one stroke, to change the whole, intending that 
classes should be represented instead of persons, from which would 
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necessarily result t!ie triumph of interests instead of a tnumph of 
principles. 

" The President represented to the nation the causes andtbe object 
of the plan ; the Chambers, which still exercised the legislative power, 
protested against the revolution, and some of those deputations, who 
were to enter upon the discharge of their functions on the first of 
January, direetcd to their constituents similar manifestoes, as also the 
Ayuntamiento of the city of Mexico, which was dissolved on the same 
morning of the pvonunciamonto of the Capital ; and as well for the 
want of this corporation, as on account of the oppt«ition of the Gov- 
ernor and of the Departmental Assembly to its re-union, Mexico for 
some days was literally without a head. As soon as General Paredes 
occupied the city, a military Junta assembled, which ratified the plan 
of San Luis with some modifications, and it is very remarkable that 
some of the deputies and senators, who had signed tho protest which 
has been mentioned, should have met in that Junta, and also signed 
the act by which it was established as a principle, that the represen- 
tatives of the people had forfeited the public confidence. Such ill-ad- 
vised measures as these, have brought the country to its present sad 
condition. 

" General Paredes found it necessary, in appearance at least, to legi- 
imate his power, and repeating the scene of 1841, he elected repre- 
sentatives from the Departments who appointed .him President ad in- 
terim, and although he had solemnly protested that he would not 
assume the government, he occupied the Presidential. chair during the 
first days of January, and commenced to carry out his system, direct- 
ing the Commandants General to take possession of the governments 
of the Departments, if the respective authorities of the same should 
refuse to submit to the plan of San Luia. The Assembly of Puebla 
suspended its sessions, and the government of Vera Crue was re- 
moved to Huatusco, 

*' The proposed eonvocatoria was made during the last days of Janu- 
ary, in which every democratic principle being disd<uned, an electoral 
power of classes was organized, the result of which was that a major- 
ity of the nation were left without representation, — establishing a 
species of aristocracy, which in Mexico is not only impo^ible, but 
ridiculous." 
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" Various were the acta in ivhich the government continued, during 
the first months, to unfold its system ; and although neither the time, 
nor the occasion permits me to make a careful examination of the 
same, still I believe it my duty to indicate those which most directly 
influenced succeeding events. To the end that the progress of the 
nation might be uniform, and that the Supreme Government might 
not meet mth obstacles, it was determined that the President should 
appoint the Governors and Assemblies, a measure which was very 
badly received, because of the entire subjection in which it placed the 
Departments. The freedom of the press was however the principal 
victim of the administration ; if at first the public discussion of the 
form of the government was tolerated and apparently deemed desira- 
ble, in a short time that discussion was formally prohibited, giving to 
the freedom of the press the severest blow that can be conceived ; 
since if at the time of forming the new constitution, it was not per- 
mitted to discuss through the press, the form of government, it would 
certmnly be difficult to engage in any other discussion more appro- 
priate to the circumstances, or which would more affect the general 
interests. Thus it was, that the government of Seilor Paredes, from 
that time lost, I will not say, its credit, since it never had any, but 
that consideration which is always awarded to the depositories of 
power — and how could he expect it, who by protecting the publica- 
tion of the " Tienifo" had confirmed the belief sufliciently general, 
that the only object of the revolution, was to establish a monarchy in 
the country of Morelos, of Ramos, Arispe and of Guerrero ?" 

The position taken by Mr. Webster and adopted by the Committee 
on Foreign Eelations, in regard to the powers of President Salas, pro- 
tected certain valuable interests of citizens of the United States. 
The correctness of the principles of public and international law in- 
voked to sustain that position, does not admit of serious question. 
But how much stronger might have been Mr. Webster's argument, if 
the acts, the validity of which he was defending, had been done by 
Paredes. With what invincible strength would he have argued from 
the character of the revolution of which the plan of San Luis Potosi 
was the programme ; from the supreme and absolute power of tho 
Constituent Congress which Paredes was to call into existence : from 
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the critical condition of the nation threatened with foreign war, and 
reduced by internal tumults and corruption to the verge of dissolution ; 
from the general purposes and provisions of the Plan itself, which 
subverting by military force a corrupt and imbecile government, ap- 
pealed to Paredes to save and re-construct the nation ; and especially 
from that clause wMch declared that while his ministers should be re- 
sponsible for the acta of his government, the acts themselves shoidd not 
be revisable under any circumstances! In form, a guaranty of immu- 
nity to Paredes, and of validity to his acts, that clause expressly 
establishes a dictatorship. It was perhaps superfluous ; for the con- 
dition of the country, and the place it called Paredes to fill, would of 
themselves have furnished those guaranties, and conferred that power. 
Eufc there it stands ; the pledge of the nation in answer to all doubts 
and cavils; its solemn forgone judgment on all questions of individual 
right and national responsibility. 

I have thus shown, 

Ist. That the President of Mexico did actually grant by his own 
immediate action, two square leagues of land to Castillero around his 
mine, and directed the Governor of California to put him in posses- 
sion of them. I do not think the Castillo Lanzas dispatch admits 
of any other construction. 

2d. That the authority of the President to make that grant was 
ample, whether considered as derived from the Colonization law of 
1824, or from the law of 4th April, 1837, or from the decree of the 
11th March, 1842, or as appertaining to Paredes, who was at the date 
of the grant the sole and supreme ruler of Mexico, \)y virtue of his 
extraordmary and despotic power. 

3d. That whether the Castillo Lanzas dispatch be construed as a 
direct grant, or as an order on the local authorities for .a grant, its 
legal vahdity as a title is the same, on the authority of the case of the 
Island of Santa Cruz. 
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Mo. 366. 
OPINION OF THE BOARD, 



ANDRES CASTILLERO, k 

For tlio New Alraaden Mine, 
liid two square leagues of land 
1 adjoining, in Santa Clara county, 
THE UNITED STATES. T 



The claim presented in this case is two-fold : First, for the 
mine of quicksilver, known as the New Almaden Mine, alleged 
to have been acquired hy the petitioner under the laws of Mexico 
in Dee, 1845 ; and second, for two square leagues of land around 
the mouth of said mine, alleged to have been granted, in coloni- 
zation to the petitioner, by the Mexican authorities. May 20th, 
1846. We shall consider each in its order. 

1, The HgM to the Mine. 

As to this part of the petitioner's claim, it is urged hy the 
law agent of the government ; first, that this Commission has 
no jurisdiction in the case of a mere mining right, however well 
established under the Mexican law, and therefore cannot adjudi- 
cate in the matter; and secondly, that if adjudged to be within 
the jurisdiction of the Commission, the proof is not sufficient in 
the case to establish such right under the laws of the former 
government. 

The question of jurisdiction meets us on the threshold ; but, 

as the 'power of the Commission to take cognizance of the case 

depends on the legal character of the petitioner's interest or right, 

I shall first examine the proofs by which it is sought to be 

1 
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BUstained, and tiieii enquire whether such claim is within the 
range of adjudication committed to this Commisaion by the Act 
of March 3, 1851. 

The petitioner presents the following documentary evidence : 

First, his petition directed to the Alcalde of first nomination, 
representing that he had discovered a vein of silver with a lay of 
gold on the land of the rancho pertaining to Jose Reyes Berreyesa, 
and wishing to work it in company, he requests the Alcalde, in 
conformity with the ordinance on mining, to fix up notices in 
public places of the jurisdiction, in order to secure the right 
when the time for juridical possession should arrive according to 
the laws on the matter. This is dated November 22, 1845. 
On the 3d December a supplement to the petition is added 
alleging that he had taken out of the mine liquid quicksilver, 
■which, m order to secure his right, he also wishes to add to the 
representation in his denouncement. This is followed by a 
document, signed by the Alcalde, in these words : 

" There being no deputation on mining in the department, and 
this being the only time since the settlement of Upper California 
that a mine has been worked in conformity with the laws ; and 
there being no " Juez de Letras " (professional Judge) in the 
2d district, I, the Alcalde of first nomination, citizen Antonio 
Maria Pico, accompanied by two assisting witnesses, have resolved 
to act in virtue of my office for want of a Notary Public, there 
being none, for the purpose of giving juridical possession of the 
mine, known by the name of Santa Cla.ra, in this jurisdic- 
tion, situated on the rancho of the retired Sergeant, Jose Reyes 
Berreyesa, for the time having expired which is designated in the 
ordinance of mining, for the citizen, Don Andres Castillero, to 
show his right, and also for others to allege a better right between 
the time of denouncement and this date, and the mine being 
found with abundance of metals discovered; the shaft made 
according to the rules of art, and the working of the mine 
producing a large quantity of liquid quicksilver, as shown by 
the specimens wMcli this Court has, and as the laws now in force 
BO strongly recommend the protection of an article so necessary 
for the amalgamation of gold and silver in the republic, I have 
granted three thousand varas of land in all directions, subject to 
what the general ordinance of mines may direct, it being worked 
in company, to which I certify, the witnesses signing with me ; 
this act of possession being attached to the rest of the expedient 
deposited in the archives under my charge ; this not going on 
stamped paper because there is none as prescribed by law. 

Juzgado of San Jose Guadalupe, December 30, 1845. 

(Signed) ANTONIO MARIA PICO. 
Assisting witnesses : 

Antonio SuSol, 

Josji Noriega." 
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These documenta exhibit the proceedings before the local officer 
■where the mines are located. The eubsequent proceedings took 
place in Mexico, before the officers of the Supreme Governroent, 
and are shown by the records at the capital, sworn copies of 
which are given in evidence. These pi-oceedings ivere commenced 
by a communication from said CastillerOj dated at the Mission of 
Santa Clara, February 19, 1846, which was followed by a second, 
written three days later, announcing his discovery of the mine, and 
transmitting to his Excellency, the President, some ores of cinna- 
bar and a little quicksilver. He states that he was erecting a 
furnace ; that the ores bad yielded twenty per cent, and asks Siat 
an assay may be made by the proper officer under the direction 
of the " Junta for the encouragement and administration of 
Mining," The assay was duJy made, and the several reports 
incorporated in the record show the most satisfactory and gratify- 
ing results, and the junta applied to Seiior Castillero to know 
" what kind of aid or protection he needs for the enconragement 
of his brilliant enterprise." This information was communicated 
to the President of tiie Republic, by the President of the Junta, 
on the 5th of May, and the receipt thereof, with the expression 
of the gratification of tlie President, was acknowledged by the 
Minister of Justice, to whose department the mining interests of 
the nation were then committed, by letter of the 9th of the same 
month. This is followed by the proposals of Castillero, addressed 
to the Junta for the encouragement of mining, bearing date May 
12, 1846, in which he sets out his discovery, the proceedings in 
obtaining the assay by order of the Junta, the favorable result, and 
his desire to benefit his country thereby. He adds : " In virtue 
of this I have denounced and taken possession not only of said 
mine, named Santa Clara, {afterwards called New Almaden,) but 
also of an extent of three thousand varas in ail directions from 
said point. I have formed a company to work it; I have con- 
structed the pit, and complied with all the conditions prescribed 
by the ordinance, the mine yielding ore with the notable circum- 
stances, that the specimens which I brought, and which have been 
ve been taken out of the mouth," 



This proposal is as follows : 

1. That the Junta, in the act of approving the agreement, shall 
^ve him a draft on some mercantile house inMazatlan, for $5000. 

2. He binds himself to repay the amount by delivery of fifty 
qruntals of quicksilver, at $100 each, ja Manatlan, within six 



3. The Junta shall put at his disposal certain retorts and flasks 
then on hand, and also a sum of money sufficient to pay for cer- 
tain apparatus, which it was necessary to order, not exceeding 
$1000. 
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4. Fixes the price of the retorts and flasks which should be 
famished. 

5- The price of the same, the premium on the draft on Mazat- 
lau, and the money which should be advanced to pay for the appa- 
ratus to be ordered, were to be repaid in quicksilver, delivered 
within one year, at Mazatlan, reserving to the Junta the right to 
take one or more " actionea " in the mine, in part payment of the 
sum which might be due. 

6. The Junta to have the preference in the purchase of all 
quicksilver in Mazatlan, at $100 per quintal, while the company 
is being formed, and during the period of one year. 

7. " The Junta shall represent to the Supreme Government the 
necessity of approving the possession which has been given me of 
the mine by the local authorities of Calfornias, in the same terms 
in which I now hold it. 

8. " It shall also represent the advantage of there being granted 
to me as a colonist, two square leagues upon the land of my min- 
ing possession, with the object of being able to use the wood for 
my burnings." 

9. For the performance of the proposed contract the applicant 
pledges the mine and its appurtenances. 

This document was transmitted to the Minister of Justice, with 
a communication from the Junta, signed by its President, recom- 
mending in strong terms to the approval of the Supreme Govern- 
ment, the entire proposition relative to the mine. In regard to 
the proceedings in California, in the registration and denounce- 
ment of the mine, it is stated that " the possession has not been 
in accordance with the ordinance, in as much as there have been 
granted him ' pertenencias ' to the extent of three thousand varas, 
which are equivalent to fifteen ' pertenencias,' agreeably to the 
aeeond article of the eighth title," and the Junta then proceed to 
obviate this objection, by citing the several laws applicable to the 
case of the discoverer of an absolutely new kiU in which there 
was no mine open, and to the working of a mine by a company, 
associated with the discoverer ; showing moreover the propriety, 
on account of the extent and peculiar frontier position of tne De- 
partment of California, of conceding to the first mine a large 
number of " pertenencias," and citing the first article, eleventh 
title, for audiority to grant to such company " every favor, aid 
and exemption which can be granted them, according to the judg- 
ment and direction of the Royal Tribunal of mines, and without 
detriment to the public or to my Royal Treasury." 

As to Castniero's application for the grant to him, as a colo- 
nist, of the ownership of two square leagues of land on the surface 
of hia mining property, the Junto decline to express any opinion. 
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With tbese documents before him, the President ad interim of 
Ihe Republic, "was pleased to appi'ove in all its parts the agree- 
ment made "with that individual, in order to commence the extrac- 
tion of said mineral," and the same was notified to the Junta for 
the encouragement of mining, on the 20th day of May, 1846, and 
as to the prayer of the grunt of land, it was decreed, that " the 
proper order issue to the Minister of Relatioosj for the proceed- 
ings, so far as his department is concerned, with the understand- 
ing that the Supreme Government is favorable to the petition." 
This decree waa communicated to the Minister of Foreign Rela- 
tions on the 28d May, that he might issue the orders corres- 
ponding. 

Tho Mexican and Spanish law recognized two interests in real 
estate — the mining and the colonization interests. The latter 
embraced the full enjoyment of premises for every purpose of cul- 
tivation, habitation and the various pursuits of civilized life. The 
former secured the right to the mineral which was found deposited 
in the earth. These were treated by the government as distinct 
interests, and were conceded as such separately. The methods 
of acquiring these interests by the individual citiaen, wei-e distinct, 
anc^fce tribunal having the power to make concessions of them 
were not the same. The laws known as the " Colonization Laws," 
directed as to one class of grants ; the mining laws established 
the course of proceedings as to the other, and designated the tri- 
bunals which should have jurisdiction over the subject. This 
distinction found in the law, is illustrated in the papers befcre us. 
Castillero sought to obtain a concession of the two interests ; 
first, the mine, as such, and secondly, two square leagues of land 
to be held under the coloniaation laws. 

We first inquire whether the proceedings developed in this re- 
cord were such as were required by the Mexican law, in order to 
invest Castillero with the right to the mines, as recognized by 
that law 1 

At the time of the separation ef Mexico, by revolution, from Old 
Spain, the code known as the Mining Ordinances of New Spain, 
adopted in 1783, with its subsequent alterations and amendments, 
was in force ; and this, as well as the other laws of the kingdom, 
were continued in force under the new government, so far as they 
were not inconsistent with the new order of things, or modified by 
law. A translation of these mining ordinances of 1783, in full, 
is found in Rockwell's Spanish and Mexican law, together with a 
part of the celebrated Commentaries of Gamboa on the mining 
laws of Spain, which, although published before the ordinance of 
1783 was adopted, is a work of inestimable value at the present 
time. 

Ey the ordinance of 1783, a Tribunal General of Mines was 
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established in tbe city of Mexico ; and in the departments, De- 
putations of Miners, who had exclusive original jurisdiction in 
mining affairs. In order to acquire the right to a mine newly 
discovered, the discoverer must present a written application to 
the Deputation of Mines in the district ; or if there be none in 
the district, to the nearest thereunto, setting out certain particu- 
lars in regard te himself and the mine discovered ; the proper 
registry was required to be made by the Deputation ancf tlieir 
clerk ; the written statement was then returned to the discoverer, 
and notice thereof posted in certain public places. Within ninety 
days the discoverer was required to open the mine so registered 
to the depth of ten varas ; it was to be immediately examined by 
one of the deputies and the clerk, or two assisting witnesses, and 
by the Mining Professor of the Territory, takmg an accurate ac- 
count of the developments, in order to add tlie same to the entry 
in the register. This was followed by the act of possession, which 
was immediately to be given to the discoverer by the proper officer, 
in the royal name, measuring him his portion, and establishing 
his limits. By these proceedings, known as the Re^stry, the 
legal right of the discoverer of a new mine, was secured therein. 

By the Constitution of Mexico, and by the subsequent decree 
of May 20, 1826, the Tribunal General of the mines was a o ti#i«i 
lished. In these nothing is said of the local deputations, and it 
may be a question whether or not it was intended to abolish tbera. 
The subsequent decree of December 2, 1842, makes another pro- 
vision on the subject. It requires the Governors of the Depart- 
ments, in concert with the Departmental Juntas, and witli the 
approval of the Supreme Government, to establish in each the 
number of tribunals of the First Instance which are necessary 
within their limits, and provides for the election of three Terri- 
torial Deputies, to be elected in the same manner as prescribed 
by the ancient ordinance of mining, and assigns to them substan- 
tially the same powers and duties. This decree also provides 
that: 

" The second and third instances which may occur in the busi- 
ness of mining, and the extraordinary appeals which may arise, 
shall be proven and decided hi the Superior Courts of Justice of 
each respective department, and in the courts designated by the 
laws, or which shall be hereafter designated." Rockwell, 598— 
603. 

This decree allows, by its provisions and its preamble, that the 
deputations provided for in the ordinance of 178?, were either 
regarded as abohshed altogether, or at least that they did not 
generally exist in the districts. It shows, also, a discontinuance 
of the old mining districts in which the deputations formerly held 
jurisdiction, and provides for a new division of the departments, 
and the establishment of such number of tribunals oi^ the First 
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Instance, composed of deputies, as the government thereof might 
direct. 

The proceedings before the Alcalde appear by the record be- 
fore us to have been, in form at least, substantially in accordance 
with the law relative to r^istration. 

Several objections arc urged to the validity of these proceed- 
ings, the principal of which is that they were bad before an Al- 
calde, and not before the mining deputation. From the record 
made by the Alcalde, and from other proof made in the case, it 
appears that in the whole department of California there was no 
mining deputation, or special mining tribunal of any kind ; none 
had been appointed here under the ancient law, and no assignment ■ 
of the number of the tribunals in this department had been made 
under the decree of 1826. Gamboa treats the subject of regis- 
tration and denouncement as judicial in its character, and one, 
under the laws of the Indies, in which the Justices of the Depart- 
ments, Chief Alcaldas, or Mayors, and by way of appea!, the 
Royal Audieneias, have cognizance. — Rock. 359, 177. By the 
Royal Ordinance of 1584, the new office of Administrator Gene- 
ral, and an Administrator for each department and mining dis - 
trict were established, and full and exclusive jurisdiction given 
them over the entire subject of mines. In Mexico these officers 
were never appointed, — Rock. 175. Gamboa holds, in default 
of the officers named in the law, in order to guard against the se- 
rious consequences which might otherwise ensue from the import- 
ant interests involved in mining, "The ordinance ought in this, 
as in all other respects, to be maintained and observed in that 
kingdom, agreeably to the rules of the municipal laws." The 
same ordinance committed to the charge of the general and spe- 
cial administrators, to be appointed under its provisions, the cog- 
nizance of certain specified subjects, growing out of the mming 
interest, and expressly prohibited the ordinary tribunals to enter- 
tain jurisdiction of them ; yet tlie same eminent commentator 
declares that in the Indies, where these officers are wanting, the 
proceedings are to be had in the first instance before the justices, 
subject to appeal to the Royal Audiencias. — Rock. 357. The 
same ordinance provides specifically that the discovery of a new 
mine shall be registered before the mining Justice within whose 
jurisdiction it shall be situate, and in the presence of a Notary, 
who shall send an authenticated copy of the registry to the Admin- 
istrator, in order that the same may be noted and entered in the 
book of redstry. The mining Justice or Judge was the officer 
to whom the ordinance committed specially this subject of regis- 
try ; but in the district where no such officer existed, Gamboa 
declares, in relation to the duties devolved specially on this officer 
by the ordinance, that the other Justices must act in the matter. 
—Rock. 362. 
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It thus appears that under tlio ancient ordinance this whoJe 
subject of registry, denouncement, and mining jurisprudenco gen- 
erally, wa8 committed to Administrators and mining JueticeB. 
No Administrators were ever appointed in New Spain, and in 
many portions of the country there were no mining Justices or 
Judges ; and in the portions of the country where neither existed 
(he ordinary judicial officers were held to have full jnriadietion 
over the subject. Such was the law when the new ordinance of 
1V83 went into operation, which established the new tribunal of 
mining deputations, and committed this subject to their adjudica- 
tion. But in many portions of the country, of which the depart- 
ment of California was one, these officers were never appointed t 
in such a case it would seem most natural, if not a legal necessity ,, 
that cognizance of such subject should continue to be exercised 
by the ordinary Justices. 

Strongly corroborative of this view of the subject ia the 
principle recognized throughout Spanish and Mexican jurispru- 
dence to the efFect, that in the absence of the higher officer, the 
next in grade succeeds to the jurisdiction ; and that when cogni- 
aance of a particular matter is given to a special tribunal, that 
tribunal not being in existence, l£e matter reverts to the ordinary 
tribunal, as a matter of course. On this subject, Pena y Pena, 
in his "Praetieal Forensica Mejieana," (vol. 2, p. 53) says : — 
" The ordinary jurisdiction is the moat advantageous of all, for 
it is the most ancient, the most ample, and the most to be favored ; 
the fountain and the mother of all the rest, that which is liable to 
no motive of partiality ; that which therefore ought not to be 
strictly construed, and in case of doubt ia to take precedence of 
all others." And again, in the same volume, page 3*71, he says: 
" A special tribunal is so called in contradistinction to the 
ordinary which is established for evei'y class of causes and 

Eeraons, so that every special tribunal comes to be an exceptiwi 
rota the ordinary tribnnals, Hence it is that the exception 
being removed, the general rule remains in force, and that the 
special being wanting, its jurisdiction returns, as it were, to the 
fountain, the ordinary tribunals ; and it reverts to them by the 
very nature of things, without any necessity that the authority 
of the suppressed {or wanting) tribunals should be given to them 
DE NOVO." ^ fortiori vihere a new tribunal was established to 
take cognizance of a matter previously belonging to the ordinary 
justices, it would seem that the latter might act until the new 
tribunal was established. And such seems to have been the 
practice in Mexico, in those districts where the deputations were 
never esiablished under the ordinances of 1783. Two witnesses, 
Domingo Dpnglada and Francisco de Leon, testify to their 
familiarity with the proceedings in such cases in Mexico, and 
declare that since the establishment of the independence of that 



>v Google 



( 9 ] 

country, proceedings in the registry of a now mine are liad before 
the judge of the First Instance, or where there is no such judge, 
the nearest Alcalde. In California, where there was neither 
judge of the First Instance, nor Escribano, the Alcalde acted in 
the capacity of the former. 1 Cal, R. 220, 

It ia claimed further that the right of CastiUero to the mine, 
must be declared invalid on account of his failure to perform the 
conditions imposed by ordinance — such aa paying damages to the 
owner of the soil, the payment of a per centage of the product 
of the mine to the government, not commencing the working of 
the mine within six months, or a failure for four months to 
prosecute the working. The testimony shows that the process of 
working the mine commenced in December, 1845, and has been 
continued to the present time without interruption, and there ia 
no evidence tending to show a want of compliance with any duty 
imposed by law on the petitioner. We cannot presume a 
forfeiture. 

Under tlie facts presented in this case, and with the view 
of the law above expressed, T should feel great reluctance in 
declaring the proceedings before the Alcalde in the registry of 
the mine invalid. There is no claim that the rights of any 
individual citizen were infringed by the act, and the only question 
is whether the conscience of the Mexican government was bound 
to recognize the right of CastiUero to the mines as established by 
it, I cannot but ao regard it, and the evidence of the subsequent 
recognition of the rights of CastiUero by the highest ofScers of 
the supreme government, to which I shall again have occasion to 
refer, shows that it was evidently so regarded by them. 

II, But secondly, there is another view of the subject which 
presents itself, tending to the same result. 

The ordmances above referred to contained the rules of pro- 
ceedings as to the mines of every kind ; but quicksilver mines 
were the subject of frequent special ordinances, both under 
Spanish and Mosican jurisdiction. By the ordinance of 1783, 
quicksilver mines might be registered hy the new discoverer like 
other mines ; but it was on tte express condition of giving an 
account of them to the viceroy, and to the sub-delegate of the 
quicksilver mines of Mexico, in order that it might be deter- 
mined, whether they should be worked on account of the Royal 
Treasury, making some equitable reward to the discoverer, or by 
the latter, he delivering all the quicksilver which he might 
extract, into the royal storehouse, under stipulated terms and 
prices. Rock 54, 131. Previous to the date of this ordinance, 
the sale and supply of quicksilver to the silver mines in Mexico, 
was a royal monopoly. It was sent by the Government of Old 
Spain to officers appointed here, and by them distributed among 
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the tnines at fixed prices and accordiDg to established rules, while 
all importations, and all traffic in the article on private account, 
Tvere prohibited under the most severe penalties. The supply of 
this article, bo indispensable in the working of the mines of ^old 
and silver, came from Almaden, in Old Spain, and the new mmes 
of Peru, while the working of quicksilver iniiies in New Spain 
was prohibited. Three instances are mentioned by Gamboa, 
where such mines were discovered, and the working of them 
commenced, when the authorities interposed and caused them to 
be stopped up. These instances occurred in 1718, 1730 and 
1745, and in two of them the orders of prohibition were approved 
by the King. Rock, 139, By the ordinance of intendents, of 
1803, the office of Comptroller of quicksilver was continued in 
Mexico, in order to carry out the ordinances for the distribution 
and sale of the prohibited article. Rock. 395. In 1811 the 
General and Extraordinary Cortes, by decree reciting the evils 
resulting from the monopoly of quicksilver, and from the pro- 
Tiaion in the ordinance of 1783, reserving the right of the Gov- 
ernment to work all newly discovered mines of it on its own 
account, repealed these provisions, making it an article of free 
trade, and exempt from all taxes, including the fifth which was 
previously required to be paid by the miner. This decree 
further recognised the right of discovery and working of such 
mines by individuals, with the right of r,cquiring a title thereto, 
under the .general regulations relative to mines. Rock. 396. 
On the restoration to the throne of King Ferdinand VJI., this, 
among the other decrees of the Cortes, was declared null and of 
no efect. By a subsequent royal decree, proclaimed June 29, 
1821, in which the mines are freed from certain duties, provision 
is still made for continuing tho supply of quicksilver to the Mex- 
ican miners, through the officers having charge of that subject. 
Rock. 407. It is doubtful whether these two last mentioned 
decrees had ever any practical eperation in Mexico. 

After the declaration of Independence, the Sovereign Provin- 
cial Committee, then exercising the powers of the Government, 
on the 22d November, 1821, abolished many of the impositions 
on the busiaess of mining generally, and declared quicksilver 
" entirely exempt from tax, whether it proceeds from Europe or 
Asia, or be drawn from the mines of the Empire," (Mexico,) and 
the same provisions were re-enacted by the Sovereign Constitu- 
ent Congress, by decree of 13th February, 1824. In the same 
year the Congress ^ave to Don Juan E, Binnon the exclusive 
right to work quicksilver mines of the territory of the Republic, 
for the five years preceding July 24th, 1831, without prejudice 
to the right of those who might have acquired such mines at the 
commencement of said term. Rock. 597. By decree of May 
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SOth, 1826, the Tribunal Genera] of Mexico, was abolished. 
On the ]2th May, 1838, a premium of five dollars on each 
quintal of quicksilver imported, not French property, was given 
by law, to continue during the blockade by the French, and six 
months thereafter. Rock. 598, 601. 

But the most important decree on this subject, is the edict of 
Gen. Bravo, then President of tlie Republic, made December 2d, 
1842, establishing the " Board of Encouragement and Improve- 
ment of the Mining Corporation-" To this Board was com- 
mitted the economical and faithful management of the mining 
funds, and they were specially rec[uired to propose to the Supreme 
Government, a regulation determining the manner in which quick- 
silver should be obtained, distributed and sold t« the workers 
of metals, determining the cases and modes in which the working 
of quicksilver mines in the Republic is to be encouraged by 
rewards, or in any other way promoted. They were to have 
charge of the fund arising from the distribution of quicksilver, 
aa provided in the edict, and in the management, preservation 
and safe keeping of the stock of quicksilver itself. The Board 
is limited in the disposal of the funds in their charge, to the 
objects specified in the edict, and to such as should previously be 
approved by the Government. Rock. 603, 605 

A decree of Santa Anna, the 24th May, 1843, declares that 
quicksilver shall be sold throughout the nation without permits, 
passes, or other custom house papers, and that derived from the 
possessions of the Republic shall be subject to no general or mu- 
nicipal impost, and that $25,000 shall be granted to each of the 
four first proprietors who should extract m one year from the 
mines of the Republic 2,000 quintals of liquid quicksilver. It 
also provides for a premium of $5 for each quintal which should 
be produced from these mines within tbreeyears, and exempts the 
laborers in such mines from military duty and personal taxes. — 
Rock. 609. 

By decree of October T, 1823, foreigners were authorised to 
hold shares in mines, for the working of which they should ad- 
vance money to the proprietors, and Dy that of March 11, 1842, 
their privileges were so enlarged as to entitle them, in certain ca- 
ses, to acquire ownership of mines (including quicksilver) of which 
they might bo discoverers, in conformity with the ordinances on 
the subject ; and by decree of July 12, 1842, the right to acquire 
property therein was given to them, when they restored old mines 
which had fallen into disuse or been abandoned. — lb. 610, 611, 
613. 

The decree of September 23, 1843, is the last which it will be 
necessary to cite, and this is the more important in the case un- 
der consideration, as it defines more clearly the powers of the 
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Board of the Encouragement of Mining, before whom the proceed- 
ings ■were had, in the City of Mexico, on which the claimant bases 
in a great measure his claim. — lb. 615. 

The decree requires the Board to appoint a comraission in each 
department of the Republic, to explore and examine the quicksil- 
ver mines situated therein, and to report whether there are any 
mines of quicltsilver there which have been or which can be 
worlied, designating those which are best, their present condition, 
the work necessary to put them in operation, and the expense re- 
quired to put them in order ; the alloy contained in the yield which 
might be produced, and the coat of extraction and working. The 
Board of Encouragement, in view of such reports, was authorised 
to decide upon the places which should be selected for these mines 
and the sum which should be expended in putting them in opera- 
tion. Two methods for rendering aid out of the funds at their die- 
posalj in the opeiaiiig and working of the mines, are specified in 
the decree. The first is by a loan of the funds necessary, for the 
purpose, at the usual interest of six per cent, under an agreement 
that the same shall be returned at a specified time, the same to 
be secured by bond to- the satisfaction of the Board, tobeinvested 
exclusively in the business in question, and for this pm'pose the 
Board should have the power to appoint a Supervisor of the mine, 
■who should he paid by the owner thereof. The second method 
was by furnishing all the necessary supplies for working the mine, 
taking the exclusive charge of the same, and making diatributioa 
to the owner of his share of the profits. The Board was required 
to draw up a regulation for supplies according to the basis of 
these two methoifi, submitting the same to the government for its 
approval. 

It does not appear in the case that any coramlaaion was ever 
appointed for the department of California under the decree, and 
from the short time which elapsed between the date of it and the 
discovery of the New Almaden mine by Castillero, it is almost 
certain that no such examination had been made. It is also 
equally certain that the proceedings had by the Board for the 
Encouragement of Mining, on the application of Castillero, and 
by the Supreme Government, on their official report, was un- 
der the provisions of this decree. The Board decided upon the 
importance of working the mine, and on the propriety of making 
advances from tho funds at tiieir disposal, to Castillero for that 
purpose ; they invited proposals from him as to the advances ne- 
cessary, and transmitted them according to the 9th Article of the 
decree, to the President for his approval ; and that officer by his 
decree thereon, approved the same so far as it related to the open- 
ing and working of the mine by CaatUlero. In my opinion this 
operated as a contract under the law. It is so stated to be in the 
decree of approval by the President, and in a report made by La- 
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fragna, Ministor of Relations to the Mexican Congress, in 1846, 
extracts from which are made evidence in the case, authenticated 
by the testimony of said Lafragna, it is clearly shown that both 
the Junta and ttie Government regarded it as a complete and 
binding contract; and it is also alleged therein that Castillero 
was on his way to Mazatlan, to cash the draft specified in the 
agreement, when the war with the United States broke out and 
compelled the suspending of payments from the fund. 

In one respect the proposition of Castillero differed in letter 
from the terms of the decree under which it was made. That 
decree contemplated that where money was advanced to the dis- 
coverer to enable him to work a mine, the fund should receive an 
interest of sis per cent, on the sum advanced. In this case the 
whole was to be paid in quicksilver delivered at Mazatlan, within 
a limited time, at the stipulated price of one hundred dollars per 
quintal. In their communication to the Government the Board 
remark upon this, and add that it cannot be doubted that the pro- 
position affords greater advantages to the fund than the said inter- 
est. The Board was charged with the purchase of quicksilver, 
and with the distribution of it among the gold and silver mmes of 
the Republic, at cost and expenses. The furnishing of quicksil- 
ver to the Board at a point where it was needed for use, was even 
more advantageous than the payment of coin, and it was compe- 
tent for the Board, with the approval of the Government, to stip- 
ulate to receive both principal and interest in that article. The 
quicksilver to be delivered at the price stipulated, was considered 
by the Board, and also by the President in his approval, as equiv- 
alent in value to the sum to be advanced, and the interest there- 
on ; and the contract required it to be received therefor. Con- 
sidering the ample powers entrusted to the Board and the Presi- 
dent, I think the terms of this contract are within the scope of 
liieir authority, and cannot be invalidated on the ground of a de- 
parture in this respect from the terms of the decree. 

This brings us to the question, whether this action of the Junta 
and the President could make valid the rights of Castillero in 
the mine claimed to have been acquired by the registration before 
the Alcalde, if the same was informal, and without authority, or 
if not, whether these proceedings were sufficient to establish his 
right to the mine without a formal registration before the local 
authorities. 

The Junta was not an appellant tribunal. It had no authority 
to review the proceedings of any local of&cer, and to aiErm or 
disaffirm his decision. Nor does it appear to have had any 
authority in cases of registration or denouncement, as knoivn to 
the laws in existence at the time of its organization. If regis- 
tration before the Alcalde was not valid, the Junta had no power 
to make it so by virtue of any authority to review and affirm 
the acts of the Alcalde. 
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But, in my opinion, the pgwer of the Junta, although not an 
appelloite power, to review the act of the Alcalde, was sufficient 
with the approval of the government to e^tahlish the rights of 
Caatilloro in the mine, without a previous of&cial re^stration 
before the local officer. 

Re^stry was nothing more than the presentation to the proper 
ofilcer of a written description of the person who had found the 
mine, the place whero it was situated, with an exhibition of a 
specimen of the ore, and a claim of the rights of the discoverer 
therein. This was followed by the registry thereof made by the 
officer, and the subsequent assignment of boundaries and giving 
possession. Rockwell, p. IT'S. This simple act perfected in 
the discoverer all the right in the mine which the citizen could 
ever acquire. The right of every one, in this simple manner, 
to possess the mines, is what is meant by the saying, often 
repeated in the books, that the mines were common to all. The 
tribunal was usually at the door of the discoverer or denouncer, 
the process without expense, the proceedings with little formality, 
and the interest once acquired, was held under the terms of decrees 
and customs well known to ail- 
But this method of acquiring the right to a mine, might not be, 
and perhaps never was, the only one by which the miner's right 
might be secured. While the mines continued a part of the 
royal prerogative, the method of acquiring them was subject to 
be changed or modified, at any time, by the decree of the King. 
And after the mdependence of Mexico, although the old laws 
remained in force, when not contrary to the new order of things, 
or expressly annulled, the Sovereign power of the new nation 
might at any time have changed the manner of acquiring such 
rights. 

Such I regard the efi'ect of the decrees passed subsequently to the 
Independence, and especially of those of the 2d December, 1842, 
and of the 25th September, 184B, establishing and prescribing 
the powers and duties of the Boaflrd of Encouragement of Mining. 
The policy of the Royal Government of Spain was to monopolize 
the supply of quicksilver for the mines in Mexico, to prohibit all 
importation by others, and all traffic in it by individuals, and 
finally, to interdict the opening and working the mmes of it, which 
might be known throughout Mexico. When the independent 
government was establiSied, the policy in Mexico was changed. 
It was then an object to render all importations, especially from 
Old Spain, unnecessary, and in order to obtain the indispensable 
supply for the working of the gold and silver mines, to give every 
inducement which the government could afford to discover, and 
open and render productive the mines of quicksilver. Hence the 
decrees making quicksilver a free article or commerce, and exempt 
from all duties, whether imported or obtained from the mines of 
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the country ; the allowance of a government premium upon of $5 
per quintal ; the raising of funda from specified sources for the 
purchase of quicksilver, to he distributed among the mines ; the 
exemption of the miners from duties, taxes, and arrests ; the crea- 
tion of officers to take charge of the subject, and to use money to 
promote the working of such mines. To the new trihunal, the 
Board of Encouragement of Mines, was especially committed the 
charge of determining, with the approval of the government, the 
manner of obtaining quicksilver, and the oases and modes in which 
the working of qu'cksilver mines in the republic should be encour- 
aged, by rewards, or in any other way promoted. By the decree 
of September 25, 1843, the Board was authorized to decide upon 
the places which should be established in preference, and the sum 
which should be advanced to put the establishments in operation, 
the same to be approved by the government ; and the two methods 
of furnishing supplies, first, by an advance of the necessary 
amount, at an annual interest, and second, by becoming supplier 
of the mine, directing its operations, and sharing the profits, show 
both the anxiety of the government to open new mines of that 
metal in the republic, and the broad discretionary powers over 
the subject given to the Board. 

All the mines in the republic which had not already been ac- 
qnii'ed by individuals, agreeably to former decrees, whether on 
the national domain, or on lands ceded under the colonization 
laws, belonged to the nation. Commissioners were appointed to 
explore and discoKgr them, and it can scarcely be doubted, if such 
were newly discoTCred, to which no individual rights had attached, 
the Board had full power to arrange for opening and working 
with any individual, and upon any terms authorized by the law 
and approved by liie President. I do not suppose in such a 
case, that they were required to make a registry before the local 
authority before such arrangement could be made. None but the 
discoverer could proceed to make a registry, and it seems to me 
preposterous to say, that the Board, the officers of the govern- 
ment, could not make a contract with an individual to work a 
mine under the terms of the law, which should be binding on the 
government, unless a registry was had before the local authorities 
in the first place. The Board might contract for the workingtof 
the mines for five, or ten, or fifty years, on certain terms. This 
is as much the act of the government, and would seem to transfer 
the government right to uie mine to the contractee, as surely as 
the proceeding in registration transfers to the discoverer the pre- 
cise interest in the raine, which the law declared he should obtain 
by his registration. Nor do I think that there is anything to 
prevent an arrangemeiit under the t^rms of the decree, with the 
new discoverer of a mine, upon the proper evidence being laid 
before the Board, to work the same, although he has not pro- 



>v Google 



1 16 ] 

ceeded to a registry in the place of its locality. If tlirongh fraud 
or misapprehension, by chance, individual rights previously ac- 
quired, should be infringed, in such a case the partira wonld not 
be Tfithout remedy ; but where, as in the case before us, no such 
infringement is suggested, the government itself would be bound 
by its agreement with the contractor. 

From the very nature of the case, such a contract made with 
the national authorities, upon a subject matter recognised to 
belong to the nation, implies a possession of, and a right in the 
mine. That interest would be such as was specified in the con- 
tract, and where that is silent as to the character and nature of 
the tenure, the laws and recognized customs of the countiy, as to 
such rights, must govern. 

'J'he right to contract for the working of a mine, on such terms 
as the Board, with the approval of the Supreme Government 
might see 6t, necessarily implies, that the contractor might 
receive an interest in the mines different from that secured to the 
new discoverer by the act of registration. The size of the mine 
might be enlarged, the mode of opening and working it be modi- 
fied, and the multifarious and minute directions by which the 
right of the new discoverer under a registration were burdened 
and restricted, might be modified by the contract in any of those 
methods, which the discretion of the public officers should dictate 
as the most eifectual to render the mine productive. That this 
was the design of establishing the Board, and of giving the full 
power over me mines, which are specified in th(||decree, I cannot 
doubt. 

But let us suppose that a contract for the working of a mine 
can confer no right in it to the contractor, who is the discoverer, 
unless he first register that discovery in the proper locality. 
The present case may illustrate most fully the consequence. In 
the locality of San Jose there was no person, but an Alcalde, to 
whom the discoverer could apply for registration, and the law 
agent argues upon us that he had no authority, and that his act 
is therefore totally void. There were other cUstriots also, where 
the officers, specially designated by name in the regulation of 
1783, for the purpose, were not in being. Admit that in all 
thtfe no person was authorised to make such registration. In 
California, where nothing but the curse of blindness, it would 
seem, could prevent the discovery of the richest nunes at almost 
every step, no registration could be made, and consequently no 
individual could entitle himself to work any mine which he might 
have discovered. Can it be possible that the Board, who were 
required to encourage mining everywhere throughout the Repub- 
lic, could here do nothing to foster it when new mines were dis- 
covered ; when premiums were offered for every pound of quick- 
silver produced in the country 1 Was there no right in any of 
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the executive oflicere of the government to aiTaiige for the ricif 
supply which the mine afforded, simply because no ofGcer at tho 
spot could make a registration, or entertain proceedings for a 
denouncement f With the duty imposed oa the Board to send a 
commission into every department^ to examine and explore scien- 
tifically in search of quicksilver mines, and to report fully on tlio 
subject of their value, and the expense of working them, can it 
be that however rich might be the deposits discovered, no con- 
tract for working them could be made for want of officers to make 
the reg^ tration 1 or that, with money at their command, which 
the Board was authorised to advance for the purpose, witli full 
powers to contraot, at the discretion of themselves and the gov- 
ernment, the great object which lay at the bottom of the Mexican 
poHtical economy, and for which, more than any other, they pro - 
vided by law, the supplying of quicksilver for the working of the 
mines, must, for this reason, prove abortive'? In my judgment 
the provisions of these enactments are not thus inert and inop- 
erative. I think the powers of the Board, with the approval of 
the President, were amply sufScient, whether Cftstillero had 
obtained a registrtition of his discovei'y or not, to make with, him 
a contract to work the mine according to the terms of the decrees 
of 1842 and 1843, and that said contract was binding on the 
Mexican government. The rights which it secured to him were 
such as arc specified in the contract, and where that is silent, 
they are such as the laws and cnstoms at that time recognized' as 
belonging to a mining possession, acquired in the usual manner 
hy registration or denoim cement. 

In either aspect of the ease, I think the petitioner has estab- 
Hshed his right to the mine. 

III. The next inquiry is whether the interest thus acquired 
is of such a diaracter as to bring it within the class of subjects 
over which this Commission has jurisdiction. This must depend 
on the character of the interest or estate which Castillero took W 
the proceedings. The act of Congress, of March Sd,- 1-851, 
limits the jurisdiction of this Commission to " persons claiming 
lands in California by virtue of any right or title derived from- 
the Spanish or Mexican government," and requires the Comrais- 
sioQ " to decide upon the validity of the said claim," entering 
therein a decree of confirmation or rejection. 

The right in the mine which was given to Castillero by the 
contract,- is the same as that which was secured to the discoverer 
under the Mexican laws by a registration ; whether he held by 
virtue of tlie registry before tho Alcalde, or under the contract,, 
then, the estate was l^e same. 

What "Was the interest which was vested in the discoverer then 
hy the act of registration '? 
3 
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In Spain the mines, wherever found in the kingdom, irere the 
property of the Royal Crown. Two interests, aa I have already 
said, were recogniKed in land, which were different in their char- 
acter and disposed of as distinct interests and by different officers, 
yet both connected with and inseparable from the realty. The 
one carrying the enjoyment of the land for agricultural and all 
domestic purposes ; the other, securing the mineral deposit in the 
earth, with the rightto work the same in the manner designated 
by law. The former right was secured to the individual citizen 
by grant under the colonization laws ; the latter by registry or 
denouncement. The colonization grant gave the grantee no right 
to the mines hidden in the soil, nor had he any preference over a 
stranger in acquiring a right to them. — Rock, 49, 43. 

In the ordinance of 1783 tbe interest in the mines acquired by 
the citizen is declared to be "in property and possession in such 
manner that they may sell, exchange, (pass by will either in the 
way of inheritance or legacy,) or in any other manner dispose of 
all their property in them, upon the terms on which they them- 
selves possess it, and to porsoi^ legally capable of acquiring 
it." The interest acquired by the discoverer, under his reg- 
ietration, is spoken of in the ordinance as a grant, and he i3 
said to acquire, with the right to hold for mining purposes, the 
extent of land described in the ordinance, and which shall be 
marked out and possession given with due formality. Foreigners 
are prohibited '^Jrom ocquiHng or working mines as t/iew own 
property,^' but to all subjects the King " grants the mines of every 
species of metal," under the condition of the payment to the royal 
lareasury, of the proportion of metal rraerved thereto, and that 
they shali work the mines subject to the provisions of the ordi- 
nance. — lb. 49, 50, 55. 

Escreche describes grants to mines as " made for an unlimited 
time, and so long as the grantees comply with the lawful condi- 
tions they may dispose of the right thereto, and of the products 
thereof, as of any other property." Throughout tiie ordinances 
and laws on the subject of mines such a right is denominated 
"property," and tbe process of denouncement or registration is 
said to be " acquiring tbe mine." The boundaries once fixed 
must remain forever unless changed by due competent authority. 
The holder of such an interest is variously denominated the 
" owner of the property," the " mine owner ;" and all the terms 
which imply eompiete ownership of the mines, subject only to be 
defeated by violation of the requirements of the mining laws, ev- 
erywhere abound. 

Gamboa discusses at length the right of the crown to tbe mines, 
and the character of the interest conveyed to the subject tlierein 
by the discovery and registration of a new mine, or the denounce- 
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ment of an old odq. " These," he says, " gives an interest mere- 
ly, and not a separate and absolute property in them, and which 
authorises him to deaJ mth them in such manner only as shall be 
consistent with the regulations of the ordinances. And although 
the grant gives a right of property, yet it oaly amounta to a ces- 
sion of a partial interest, and not to an absolute transfer, the su- 
preme right of property remaining vested in the crown." — lb. 130. 
By tho laws of Castile, the mines were granted in possession and 
property to the citiaen, with power to dispose of them as of any 
thing of their own. The existence of the right to the mines in 
the crown is easily reconciled with the exei-cise of a right of prop- 
erty over them on the part of the subject, who has secured a right 
in them by proceeding under the law of re^tration or denounce- 
ment. In fact, such individual right is derived from the crown 
through the ordinances, and is not only consistent with it but de- 
pends upon it. " This grant of the Sovereign, therefore," con- 
tinues Gamboa, " conveys to his subjects a direct and beneficial 
right of property." " It must follow beyond dispute, as a con- 
sequence of their being made over to the latter, with power to 
dispose of them as of a thing of his own, that all the incidents of 
property must attach in favor of the proprietor, and that they 
may therefore be excha.nged, sold, leased, or alienated by con- 
tract, donation, or inheritance ; may be given as a portion in mar- 
riage, or may be charged with a rent." — lb. ISl, 133. 

The numerous laws relating to mining, impose on the miner 
many onerous duties, in the manner of working his mine, requir- 
ing lai-ge outlays of capita!, with a view to making permanent 
improvements ; necessarily implying the permanency of the inter- 
est which he holds in the works. This propertyis subject to but 
two conditions, first, paying the dues to the Royal Treasury, and 
secondly, conforming in the management of the mining operations 
to the requirements of the ordinances. While the miner com- 
plied with these terms, there was no provision by which he could 
be deprived of his property. Government itself could not deprive 
him of his inviolable right. 

Under the government of Mexico, after the establishment of 
Independence, the condition of the miner, in reference to bis inter- 
est in that kind of property, was made better than under the old 
regime, by freeing him from payments into the public treasury 
and gi-anting him a premium on every quintal of quicksilver pro- 
duced from his establishment. 

The mining right was also accompanied with all the privileges 
of occupying sufficient of the surface of the land for the extensive 
working of tlie mine beneath, and for the establishment of the 
necessary permanent buildings for the smelting of the ores, on 
payment to the proprietor of the damages assessed by the persons 
appointed for their assessment. 



>v Google 



[ 20 ] 

The interest of the miner who acquired his mine by registra- 
tion or denouncement, was clearly recognized by Spanish and 
Mexicfin law, as one of the most aseful and sacred estates which 
the citizen could acquire or hoM. It was not a mere license to 
carry away metal; hut a fixed right of property in the deposits, 
with the fullest authority for excavation beneath and occupancy 
on the surface for the needed kiudenda. if it be said the right 
■was held subject to forfeiture, if the mines were not worked ac- 
cording to the requirements of the laws, it is answered that these 
were conditions subsequent, and the estate continues good until 
a breach of the terras of the grant. The colonization grant is 
often subject to conditions subsequent^ of a character as stringent 
as that attached to the mines, yet until a forfeiture is proved, 
the estate of the grantee is always held good. 

By the first act of our own Congi-ess, providing for the sale of 
lands, one third part of the mines of all gold, silver, lead and 
copper, were resei"ved to the United States, for the future disposal 
of the government. This reservation n'as not retained in subse- 
quent acts, and an American patent is now understood to cany a 
title in fee simple to the land and all the metals which lie beneath 
the surface. Spain and Mexico, on the contrary, recognized the 
two interests as separate and distinct in the premises, and 
granted them as separate estates. Both interests partook of the 
realty, were inseparable from, and constituted a part of, the land 
itself. The right of the miner was " property," as much as that 
of the colonist, and was as much recognized and protected by the 
treaty of Guadalupe Hidalgo. The mine-owner was as much a 
perncm claiming hmds by virtue of a Hght or title derived from 
the Spanish or Mexican govemmeni, as he who claimed under a 
colonization grant. The Tatter held the premises subject to the 
title of the former, Mid the former must enjoy his privilege with- 
out infringing the right of the latter. 

Such an estate, existing at the time of the cession, I cannot 
doubt, is protected as property by the treaty ; and I think it 
equally clear, that such a claim is within the description of cases 
upon which this Commission has authority, and is required to ad- 
judicate. As to the duty of the claimant in the performance of 
the conditions contemplated by the Mexican law, or the conse- 
quences of a failure to continue to perform them, it will be for 
another tribunal to decide, if the occasion should ever be pre- 
sented. 

But it has been strongly pressed upon us by the counsel for the 

fovernment, that the Supreme Court of the United States have 
eoided in Fremont's case, that such a claim is not within the 
jurisdiction of the Commission. Fremont's claim was based on a 
grant under the coloniEation laws. Subsequently to the gi-ant. 
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iniaea of gold and silver were discovered on the premises, and the 
Attoiiiey General contended, that this rendered the grant void, 
and the claim should therefore berejeeced. After declaring that 
under the law of Spain the discovery of a mine of gold or silrer 
did not destroy the title of an individual to the land granted, the 
court proceed as follows : " The only question before the court 
is the validity of the title ; and whether there be any mines on 
this land, or if there be any, what are the rights of the sovereign 
in them, are questions which must be detei-mined in another form 
of proceeding, and are not subjected to the jurisdiction of the 
Commissioners, or of the court, by the act of 1851." 

The colonization grant could not be defeated on the ground 
that mines existed on the land, because, under Mexican law all 
SMoh grants were subject to a reservation of all the mines on the 
premises ; and while Mexican jurisdiction contmued, these re- 
mained the property of the national sovereignty, unless specially 
disposed of. By the treaty of cession the right of the Mexican 
sovereignty was transferred to the American nation. The argu- 
ment in the case referred to must have rested on the ground that 
our own soyerei^ty was now the owner of the mines on the land 
in question ; and that if a decree of confirmation was entered, 
and a patent issued to the claimant in the usual form, the latter 
would thereby obtain a larger estate than was embraced orig- 
inally in his grant, and would acquire the mining right, whifli 
was not covered by his original concession, and which was held 
by the United States government under a subsequent transfer. 
But the grant was, beyond question, within the jurisdiction given 
by the act of March 3d, 1851, and the court well said titat this 
Coramissson had no jurisdiction to determine upon the rights 
claimed by the sovereign. If Congress designed to confirm to the 
Mexican claimant in colonization only the interest which his grant 
gave him under Mexican law, and to retain the sovereign right of 
the mines in the conceded premises, for the subsequent disposition 
of the nation, it was for that body so to provide, and to require 
the corresponding reservation in the patent which should eventu- 
ally be issued to him ; or if, when the patent shall issue in the 
usual form under the present law, it should be the opinion of the 
proper law officer of the government that it confirms only such 
right as was given him under Mexican law, the property in the 
mines being then reserved and now belonging to the sovereignty 
of our nation, it pertains to the judiciary of the country, in ano- 
ther form of proceeding, to try the question. In no aspect of the 
case, under the Act of Congress of 1851, could the claimant un- 
der a colonization grant be defeated in title by showing a claim 
to the mines on tlie land in the sovereignty, nor could the ques- 
tion be entertained for that purpose by the court acting under it. 

But the Supreme Court no where expressed tlie opinion that 
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the sovereignty of Mexico could not grant the mmea in her 
own national domain without a grant of the land itself, or could 
not make such separate grant of mines which were discovered in 
lands, already conceded in colonization. Nor have they intimat- 
ed that such grant would not convey a " property " in the mines 
which would be protected by the Treaty of Guadalupe Hidalgo ; 
nor that a claim founded on such grant would not be a proper sub- 
ject for adjudication under the act of 1851 ■ 

It is the opinion of the Commission then, that Castillero's 
right to the mine was established under the Mexican law at the 
time of making the treaty of Guadalupe Hidalgo ; that his 
interest constituted " property " within the meaning of that 
treaty, and as such was protected by it ; that in its character it 
was a fixed definite interest in the land, and therefore witiiin the 
class of cases for the adjudication of which this Commission was 
established by the Act of Congress, and that he ia entitled to have 
his rights secured, under our laws, by a decree of confirmation. 

IV. The claim for land granted in colonization. 

It remains to examine the right of the petitioner to the two 
square leagues of land alleged to have been granted to him in 
colonization . 

In the proposition of Castillero, made to the Board for Encour- 
agement of Mining, he proposed that that corporation should re- 
present to the Supreme Goverament the advantage of there being 
granted to him, a^ a colonist, two square leagues upon the land 
of his mining possession, with the object of being able to use the 
wood for his burnings. In transmitting this document to the 
Supreme Government, the Board decline to express any opinion 
on this subject. With grants in colonization they had nothing to 
do. This belonged exclusively to another branch of the govern- 
ment. 

The action of the government on this part of the application of 
Castillero, is found ia the marginal decree entered on the docu- 
ment, and is as follows : " And with respect to the land, let tlie 
proper order issue to the Minister of Eelationa for the proceed- 
ings so far as his department is concerned, with the understand- 
ing that the Supreme Government is favorable to the petition." 

This decree was communicated to the Minister of Foreign Re- 
lations, in order that he " might be pleased to issue the orders 
corresponding ;" and by him the Governor of the Department of 
California was notified thereof by communication dated May 23, 
1846. 

The petitioner claims that these documents establish a grant 
made by the President of the Republic to him. 

The decree of the President is not, in my opinion, a gi-ant, nor 
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was it intended to be such. The colonizatioii law of 1824, and 
the Regulations of 1828, made under it, had committed the, grant- 
ing of the national lands to the Governoi-s of the Departments, 
suDJeet to the approval of the local assemhlies, and in certain 
cases, the Supreme Executive of the Republic. The Minister 
of Foreign Relations and Government was the proper organ of 
tiie Executive to communicate with the Gova'nors of the Depart- 
ments, and hence the decree, not that the grant be made, but that 
the minister communicato the application to the officers having 
charge of the subject of granta where the land was situated, with 
an expression of the favorable dbposition of the Executive thereto. 
The Minister of Relation so understood the decree, and acted in 
accordance, by hia communication to the Governor on the subject. 
If a grant by the Preiident had been intended, a document of 
title would have been issued and delivered to the party, instead 
of directing a simple communication to the Governor of California. 
The inference from the whole proceedings is irresistible, that the 
President did not assume to make a gra.nt ; but that he referred 
the matter, with an expression of his favorable appreciation of the 
object of Castillero to the Governor, to proceed according to the 
colonization laws on the subject. The land asked for was, in 
part, at least, according to Castillero's representation, granted 
in colonization to Berrejesa. It could not, therefore, be granted 
to CaatillerO) unless by denouncement, which could be decreed 
with propriety only by the local authorities. The regulation, 
also, required certain investigations to be had on an application 
for a grant, by those authorities. It ia evident, therefore, that 
the Pi^aident contemplated the application of Castillero to the 
Governor of the Department for the land in the usual form, and 
that the ordinaiy investigation agreeably to the colonization laws 
would be had by that officer, to ascertain whether the gi-ant could 
with propriety be made. 

It does not appear that any further proceedings ivero had, or 
that any grant was ever issued. 

It ia of no consequence, then, to determine whether the acting 
President, Paredes, had extraordinary powers, by which he was 
authorized to make grants, without reference to the colonization 
laws ; or whether under the law of 1824 and the regulation of 
1828, he could make grants by his own direct act, as we are of 
opinion, in the first place, that he has not assumed to make a 
grant, and in the second place, that the documents clearly show 
&at he regarded the Governor of California as the proper author- 
ity to investigate the case and to issue a grant, if the claimant 
entitled hims3f to it agreeably to the colonization laws. 

Under tlieso views of the case, the claim fur tlie land must bo 
rejected. 
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AwDSES Castillero, 

vs. 
The United States. 



Ill this case on bearing tlic proof and allegations, it is adjudged 
by the Commission that the claim of the said petitioner to the 
mine known by the name of New Almaden, (formerly called Santa 
Clara,) together with the right of enjoying the prmlegea as mine 
owner under the Mexican law, within the space, SiS periinencia, of 
three thousand varas in all directions from the mouth of said mine, 
as originally opened by said Castillero, is valid ; and it is there- 
fore decreed that the same be confirmed to him. 

And as to all other rights, property, and interests, set out and 
claimed in the petition filed in this case, it is adjudged that the 
claim to the same is not valid, and the same is therefore rejected. 

ALPHEUS FELCH, 
R. AUG. THOMPSON, 
S. B. FARWELL. 

I certify the foregoing to be a correct copy of the decree of 
confirmation in said case. 

Witness my hand this 12th January, 1856, 

GEO. FISHER, 

Secretary. 
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Before the II. S. Commissioneis for Asceitaming Private 
Land Claimsi*&c. 

Oa.se I>a'o. 800. 

mn Mwm m 



•J, 

FOR THE NEW ALMADEN QUICKSILVER MINES, 
IN THE COUNTY OF SANTA CLARA. 



OITLISICXBX 



COMMISSIONER E. AUG. THOMPSON, 
Dissenting from tbe mtyorily of tile Board. 

DELIVERED JANUARY 8, 1856. 



„Google 



„Google 



„Google 



ANDRES CASTKU^KO ) 

vs- \ 

THE USITED STATES. ) 

In this oftBH, oil bearing the pr«ufs aad allegatiane, it is aiijudgHd bf the Cummti- 
Bioa that the cttiim of the euid petitioner to ihe mine, known by the nai)>e ol N«w 
Aimaden (formei'lj called Saota Clara), togei her wiih the right of enjoying the 
privileges as mine-ovasr, UDdur tlm Mexioan lav within the spac', m piiTlentncia, 
of three tboueand Taras in ali diiectiouB from the month uf esid mine, h« originally 
opened by said Caste Hero, is Tatid; and il is, therefore, decreed Ibat tbe siuje be 



And as tn all other rights, property and inte 
tion filed in this case, it ia adjudged ihat the eiaim te the BRme is 
■ame ia therefore rejected. 

ALPHEUS FBLCH. : 
R. AUG. THOMPSON. 
S. B. FARWELL. ) 

I, George Fisher, Secriitary to the Board of United Stat«» Land Commissi on ere, 
to aseerfain uid settle tbe pnvate land claims in theState of Califomia.bereby ceriify 
the foregoing to be a true and correct copy of the Decree ot Confirmalion, in Case 
No. 366, Andres Castellero us. The United States, for the place called New Alma- 
den now on file in this office. 
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ANDRES CASTILLERO) 

VK. [ Far Ihe Nem Almaden Min. 

THE UNITED STATES.) 

The opinloQ of the m^oritj of the Commisaioi 
caae, the mine of QuickEilyer, kaowtt as tbe Nen 
leading propositiona, to-ivit ; 

Isl. That the proeeedinga had bnfore the Alcalde of San Joae, and the acts per- 
formed by that officer in the premises, as set out !□ the ofBeial record, filed in the 
case, were sufflcient to Invest tJie claimant with all tberlgbta in the iQiae, which the 
citizen would acquire uqder the Inwe of Mexico, in force at the time. 

2d. That if those proceedings were not auflicient for that purpose, tbe subsequent 
acta of the Centra! Board for the encouragement of mining, and the contract autho- 
rized hetween that body and the Claimant, with the approbation of the President of 
the Republic, conferred those rights irreapective ot the locoj proceedings before the 
Alcalde. 

3d. That the rights so acquired ^ave to the Claimant such an interest In the mine 
and its appurtenances, aa to constitute them lands within the tneaijing of the Act of 
Gongreesof the 3d of March, 1851, creating this Commission, and to bring ijietiaae 
within its jurisdiction. 

From eacband alt of these propositions I dissent, and will proceed asbriefljae the 
nature of the subject will permit, to give my reasons therefor — coneidering them in 
the order in which they are stated above, being the same as that in which they ate 
discusaed in the OpinioD of tbe Majority. 
First, as to the character and effect of the proceedings before ibe Alcalde. 
These proceedings are fully set out in the Opinion of tbe Majority of the Board, 
and 1 shall therefore only refer to them so far as may be necesaary to elucidate my 
views on the question under consideration. The law upon which those proceedings 
were hosed is also correctly stated in the Opinion, and oo this point I only differ 
with my asaociates in the conclusions which they have drawn from the facta as 
stated, and the law as applied by them. 

It is fully admitted that the provisions of the Spaniah " Ordinanzes de Mineria," 
promulgated by the King, in 1783. prescribing the mode in which individuals and 
companies could acquire the right to occupy and work newly discovered mines, 
were in full force in Mexico, at tbe time these proceedlnga were had ; and Art. 4, 
title 6, of tbe Ordinanzes, is cited for the purpose of showing what was neceaaary 
to be done in order to acquire such right, 

As that article, and the following one, prescribe minutely and particularly the 
proceedings necessary to be bad, both on the part of the discoverer and the proper 
tribunal, to perfect bis right to work the mine, and as it may be neoeasary in the 
course of this Opinion, to compare these provisions with the proceedings under 
whieh the present right Is claimed, X shall quote ibera as full as translated, InRook- 
weU, Pt., p. SO, SI ; 

" The persons referred to in the preceeding sections must present awritten state- 
ment to the deputation of mines in that district, or in case there should not be one 
in thatjdistrict, to the neareat thereunto, specifying it in his name and that of bis as- 
sociates (if he has any,) the place of his birth, his place of habitation, profession, 
and employment, together with the most particular and distingulahing features of 
the tract, mountain or vein of whieh he claims the discovery ; all of whichciroum- 
stauces, as well as the hour in which tbe discoverer shall present himself, must be 
noted down in a register kept by the deputation and clerk, (if Ihay have one,) and 
after this the said written statement, shall, for his dne security, be restored to the 
discoverer, and notices ot its object and contents shall be affixed to the doors of the 
church, the Giovernment housea, and other public buildings of the town, for the sake 
of general notoriety. And I ordain that within the term of ninety days, the dis- 
coverer shall cause to be made in the vein or veins so registered, a pit of a yard 
and a half in diameter or breadth, and tm yards in depth, and that immediately on 
the existence of the vein being ascertained, one of the deputies in person shall visit 
it, aacompanied by the clerk, (if there he one,) or if there be no clerk, by twa ae- 
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Bleting -witneEses, and tij the miniag professor of that territory, in orfler to inspect 
the course and direclion of the vein, its size, its inclioation on the horizon, called 
its falling or declivity, its horcineEs or softoess, the greater or less firmness of its 
bed, and the principal marks and species of the mineral ; taking an exact account 
of all this, in order to add the same to the entry in the register, together with the 
act of pos3«(sion, which must be immediately given to the discoverer in my royat 
name, measuring him his portion, (pertiaenoia) and making him enclose it by poles 
at the limits, as hereafter declared, after which au accurate copy of the proceedings 
shall be delirered to Urn for the secnrity of his title (or more correctly "as the cor- 
responding title.'') 

"Art. 5. If during Ihe aijove named ninety days, any one should appear asserting 
a right to the said discorery, a brief judicial hearing shall be giani^d, and judg- 
ment given In faror of him who best proves his olaim ; however, if this should hap- 
pen after the stated time, he {the new claimant) shall not be beard." 

Some doubt is expressed in the Opinion of the Board, whether the mining depu- 
tations, established by the Ordinanzea, were abolished by the decree of the Mexican 
Govemmeot of the 20th of May, 1826, for the suppression of the Tribunal General 
of the Mines. As the decree is entirely silent on the subject, and makes no refer- 
ence whatever to the deputations, I can see no grounds from which iheir suppres- 
sion could be inferred. From the language of the preamble to the decree of the 2d 
of December, 1812, and the testimony of the witnesses, Domingo Danglado and 
Francisco de Leon, it Is probable, that during the interval between the issuing of 
the decree of May, 1626. and that of December, 1812, these deputations, together 
witti other regulations of the ordinances, may have fallen into disuse, and it Is 
also possible, that during that period, the ordinary tribunals may have acted In 
their stead, in the registration and denouncement of mines, as testified to by the 
witnesses above named. But whatever may be the fact in thisrespect,it is certain, 
that the decree of the 2d of December, 1842, restored those tribunals, or crealed 
others of a similar character, and invested them with all the attributes and powers 
conferred by the ordinance upon the former ones. (See title IVof the Decree, Eook- 
well, p. 607.) 

There can be no doubt, therefore, that at the time these proceedings were had, 
the mining deputations existed in their full vigor in Mexico, and that their proceed- 
ings in the regrlstratiott and denouncement of newly discovered mines were regu- 
lated by the provisions of the Ordinance quoted above. 

But it is said, in the opinion of the majority, "that in the whole Department of 
California there was no Deputation, or Mining tribunal of any kind. Application, 
therefore, could not be made to the Officers named by law," and it may ba asked, 
"whattheneouidbBdone? Couid the discoverer of a new mine here take no mea- 
sures to secure his rights therein 1 Must thS mine continue nnworked, notwith- 
standing the anxiety of the Government to induce the citizen, by a secure interest 
therein, to discover and to work them ? And had the ordinary tribunals no autho- 
rity, in default of the tribunal specially charged with the subject, to act in the 
matter V To the questions thus presented, Uie law furnishes a prompt and satis- 
factory answer ; I give it in the langnage of the opinion, which quotes correctly tha 
translation in Eookwell— it is aa follows : " in order to acquire the right to a mine 
newly discovered, the discoverer must present a written application to the Deputa- 
tion of Mines in IJiat district j or, if tAere be nioiB in the district, to the nsaresi theretaifo, 
lOUng out, elc" 

This clause of the law. it will at once be perceived, destroys the premises upon 
which the reasoning of the majority in favor of the Alcalde's authority to act in the 
matter, growing out of the supposed necessity of the case, is baaed ; and, as a neoes- 
Bary consequence, the whole saperstructure of argument built upon them falls to the 
ground. Iftherewasno mining tribunal in California, it was clearly'the duty of 
Castillero, under the law, to have registered hia claim before the one nearest to it, 
and the fact that several of the certificates to the record of registry and other evi- 
dence of title filed by the claimant, are dated at Tepic, situated in a rich mining 
district, and where such a tribunal probably existed, would seem to indicate that 
an effort was madeforthatpurp03e,which was probably arrested by the war, and the 
early occupation of California by the Americann. The supposed necessity of the case, 
therefore, npon which the authority of the Alcalde to act in the matter is predicated, 
would not arise, unless it was shown that no such substitute tribunal was in exist- 
ence. It would seem, therefore, scarcely necessary to follow the majority through 
the supposed analogy existing between this proceeding and the practice under the 
mJDing laws of Spain prior to the adoption of the Ordinances of 1783, as laid down 
in Gamboa's Commentajies, Even if the views contained in the Opinion on thin 
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Bnbject were correct, the practice, under the ordinances referred to, could ooly 
amount to a dosus onassii, where no special Eribunol iieiag charged with the subject, 
tbe ordinary tribunals, according to the prioeiple of the Spanish law, as laid down 
by Pena y PeSi^ took jorlsdiction of the matter. But here the law itself expressly 
proTidea a subatitute trilranal in default of that to which the subject wm speeially 
committed, and no other but such substitute coulil exercise jurisdiction oyer it— 
lieuce, even admitting the practice to have been as claimed by the majority, all 
analogy between the cases oeasea, and the argument iounded upon it cannot be sos- 
tained. But a careful examination of Gamboa's Commentaries, as translated in 
Bockwel), satisfied me that the views of the majority on this point arise fi'om a 
misconception of certain passages in that work, anfl are by no means sustained by 
the authority cited. 

TIjat the ordinary tribunals of the conntry liadno power td act in the premises, 
can hardly admit of a doubt, for the obvious reason that the law gave them no such 
authority : On the contrary, it prohibited the exercise of the power by any save 
thos^ on whom it was expressly conferred. This was Uie rule under both the new 
and the old ordinances. The officers appointed for that purpose were not desig- 
nated under both by the same title, but tbeir fnnotioue were the same, and none but 
those on whom the power was specially conferred could exercise them. 

Tlie ordieauces provided for Mining Justices and Notaries, before whom registry 
■ ■ ~ ■ - - SAI- 



and denonocement was to be made. The former were sometimes called Mining A 
catdes ; and both were sometimes denominated Mining oi- Registering Notaries. 
Chapt. T. Ordinance 17, Rock. p. 170, requires Hie Mining Justice to send, within 
eixty days alter denouncement, an antbentfc copy of tile registry to the Administra- 
tor General, IC there should be one In tbe Disti'ict, if not, Uiea to the Administrator 
of tlie Department, so that there might be general records of mines as wellas lands, 
according to the. ordinary rules of the Mnnicipal law, and also that through these 
Administrators there might be transmitted to tbe Viceroy a complete record of all 
these matters throughout the kingdom. But there were ia New Spain (the Indies) 
no general or special administralors to collect these records, Rock. p. 215, No. 7. 
For this reason tbe Viceroy Fnertl issued his order comriiaoding the royal officers 
and juiBtloes to send an account of tbe mines withiji their respective districts. This, 
however, seema never to have been done. 

There is certainly nothing tu be found in this Comment«-y which samttians the 
idea that the ordinary tribunals could exercise jurisdiction !d matters of denounce- 
ment, in the absence of Mining Justices and Notaries, or other officers specially 
charfred with the matter f on tbe contrary, Gamboa himself declares that there 
were Governors, Majors and Chief Alcaldes in the mining districts, and likewise 
mining and registering Notaries., But there were no general or particular Admi- 
nistrators, they being officers liefore whom tbe discoverer could not register or 
denounce the mine. In bis Commentary on the same chapter (Rock. p. 177) he 
says that, although for tbe purpose of securing the revenue tbe discoverer shall 
make oatii, etc., before cert^n oilier officers, yet Ibat registry and denonncement 
belong alone to the officers of the Justices of the Departments, many of nbom have 
the title of Chief Mining Alcaldes; again he states, "But judicial matters, snch as 
registry, denonneement, the giving poSGession, &c,, are the province of tbe justice." 
It is, therefore, evident, in my opinion, that under tbe former ordinances, no officer 
bad original jnrisdictian in these matters, except tbe mining justices or alcaldes and 
notaries. 

The Commentary, upon Chapt. ssv. Rook. pp. 351, 356 to 362,. is still more ez 
plicltas to the j nrlsdlction being exclusive, although It seems to be relied on tu 
sustain tbe opposite view. Tbe ordinance contained In this chapter undertakes to 
provide for the correction of evils growing out of costly and protracted litigation. 
It has reference alone to litigloui! proceedings, in which it is said, that parties be- 
come so exhausted as to be unable to prosecute the discovery and working of mines. 
Gamboa shows that this ordinauce was not observed in the Indies, that the organ- 
ization of the general and particular administrations would be attended with addi- 
tional expense, aad would not tend to correct the evil, which lay in the appointment 
of other incompetent officers. DenouDoement, insufficient working boundaries, &c., 
he says, all belong to the Chief Alcaldes or Mayors, and by appeal to the royal 
Audiences. Again, tbe Viceroy is forbidden to disturb the harmony and subordi- 
nation which ought to exist in the funciions of the different officers of the Stale. 
The Viceroy Toledo, sensible of these troths, framed for Peru three special ordinan- 
ces, directing that die registries should be made before the Mining Alcalde. In 
matters of ordinary litigation, tbe Mining Judge or ordinary Justice could take 
jurisdiction. 
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From the above reriew of the CommeDtarles of Oamboa on this Baltject, I am 
clearly of ihe oplnioQ that they do not sustain the Tiewe of the m^ority of tha 
Board, as to the practice unfler the anoient ordinances ; on the contrary, they ehov7 
conclusively, to my mind, that the auiyect of the resistration and denouncement of 
mines was committed to officers specially appointed for that purpose ; tind I have 
been nnable to discover any thing in them, tending to ebow that the ordinary Iribu- 
nals ever took cogoizance of these matters, either in defaolt of the special authori- 
ties, or by concurrent jurisdiction with them. The discoverer of a mine could 
acquire go rights in it, without an act of registry before the proper tribunal. The 
process of registry is said to be veiy simple ; but simple as it is, it is nevertheless 
indispensible, in order lo give the discoverer any rightwhatever in the mioe. 'The 
regisSry is the bacis of the title to Ibe mine, and the attributive cause of tie sub- 
ject's right of property in it." Boot. p. 173. 

Having demonstrated, as I think I have, in the preceeding pages, that the pre- 
tended registry in this case was made before an officer or tribunal having no joris- 
diotion of the subject, and in direct opposition to express provisions of the law, 
under which it was had, it follows that the act itself was a mere nullity, and con- 
ferred no right whatever on the so called discoverer. 

The ordinance of 1T83, nnder which these proceedinga were had, requires in Art, 
12 of title 19, the utmost strictness, in carrying out all its provislona. It requires 
the Boyal Tribunal General of mines, to observe and carry them Into eD'ect, and to 
cause all the eubalterns of their body to do the same without an^ evasions, which 
might alter or camipl their trne spirit and intent. The Territorial Deputation of 
Miners are also required to cause them to be observed with the utmost particularity 
and correctness, and not to act, or permit others to not, in contravention of their 
real iaterest and meaning in any manner whatever. A comparison of t^e proceed- 
ings in this case before we Alcalde, as disolosed In the testimony, under the strict 
rule above cited, with the requirements of the law as quoted in the preceding part 
of this opinion, will show suim a departure, both from Its letter and spirit, as would. 
In roy view, be sufficient of itself to vacate and render void the whole act. Indeed 
the whole proceedings seems lo have been hurried through lu the short space of 
twenty-seven days ; whereas the law Exes the period of niaety days, within which 
contestant claimants might assert their rights, and prior to the expiration of which 
judicial possession could not be given, or the pertiiKnciat assigned. 

I will not, however, stop topoint out these discrepancies between the terms of the 
law and, the acts of the Alcalde, as they will be apparent from a very cursory ex- 
amination of the facts of the case ] but will proceed at once to the second proposi- 
tion asserted ia the opinion of the majority, to-wit ; 

That if the proceedings before the Alcalde were not sufScient to vest in the 
Glalmaat the right to the mines, the subsequent acts of the Central Board for the 
encouragement of mining, and the contract authorized between that body and the 
Claimant, with the approbation of the President of the Hepublic had that effect irre- 
spective of those proceedings. 

The argument of the mEflority on this point, commences with a review of the 
Spanish taws, in relation to mines of quicksilver, and the supply of that article to 
the miners geaerallj, in which 1 concur. There can be no doubt that both the 
working of the mines and the supply of quicksilver were close royal monopolies 
under the Spanish crown, until the decree of the Cortes of 18 — abolished this ex- 
clusive privilege of the crown, and placed mines of quicksilver on the same footing 
with those of other metals, opening them to public competition and individu^ 
enterprise, and subjecting them to the same process of registry and denounoement 
required by the ordinances, in order to acquire the right of working them. It is 
true that liiis decree of the Cortra, was, in common with the other acts of that body, 
aonnlled on the restoration of King Ferdinand ; but it is also true, that this, like 
the others, was revived by the revolution of 1820, and was in force at the time the 
Independence of Mexico was achieved. It is universally admitted, and has been so 
decided repeatedly by this Commission, that the decrees of the Spanish Cortes, ex- 
cept so far aaUierwere incompatible with the new order of things, were infuU force 
in Mexico, and I can see no reason why this particular one should be considered as 
an exception to that genera! rule. The subsequent action of the Mexican Govern- 
ment on the subject, is in entire conformity with this view, particularly the decree 
of Congress of 1824. giving to Don Juan Binnon the exclusive right to wort quiofc- 
ailver mines in the territory of the Republic, for the period of five years, in which 
decree the rights of individuals in such mines previously acquired is fully recog- 
nized and reserved. It is therefore clear to my mind, that the right to acquire and 
work quicksilver mines ia Mexico after the establishment of her mdependence, was 
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placed upoa the sa,tne footing with otber taines of the precioua metals, and wera 
subject to tlie same rules and regulutions aa to registrj' and decouncemeiLt as were 
prescribed by the ordinances in other cases. 

But it is contended that the decree of General Bravo, acting President of tha He- 
public, of the 2d of December, 1842. establishing the Board for the encouragement 
and management of the Mining Corporation, and that of General Santa Anna, of the 
30th of Septemhcr,' 1843, more particularly defining the duties of that body, con- 
ferred upon it the power, with the approial of the Supreme Government, to inTest 
individuala or companies with the right of property in mines, without regard to the 
requirements of the oramanoes in relation to registry and denouncement, 

Thia idea appears to me to be founded on an entire misconception of tbe objects 
and purposes for wbicb that Board wiffi created. I have examined hoth the decrees 
with the utmost care and attention, and I have been unaUe to discover any tbing 
in them, which, by tbe broadest constrnction, could give to the Board, either with 
or without the approval of the Supreme Government, any jurisdiction in matters 
of registry or denouncement| or any power, either by inference or otherwise to con- 
fer mining rights or privileges, in any part of the Republic, on individuals ov 



The powers and duties of the Board are distinctly set out in the 10th Art. of the 
Decree of Dec. 2, 1842, and there is nothing in the other parte of it, or in that of the 
30th of Sept. 1S43, which extends its functions beyond the general pur 
indicated — all the other articles of both decrees, so far as they have 
the Board of Encouragement heing confined to th-e mode of appointing it 
and officers, defining their duties and responsibilities, the manner in 
funds committed to its charge shall be raised and administered, and tl 
ment of Mining promoted by its funds and school. 

The 10th Art. as translated in Rockwell, p. 605, is as follows ; The attributes of 
this Board shall be those which include an economical and f^thful management of 
the funds mentioued in the present decree in conformity witb the regulations which 
it shall draw up and submit to the Supreme Government for Its approval. In this 
regnlAtion shall be decided : 

1st. The manner in which quicksilver shall he obtained, distributed, and sold to 
the workers of metals, determining the cases and mode in which the working of 
quicksilver mines in the Republic is to be encouraged by rewards, or in any other 
way promoted. 

2d. Every thing relating to tlie redemption of the debt of the subscribed fund 
according to what may be decreed in the item relalting thereto. 

3d. The government and direcljon of the Board itself ; and finally it shall be an 
attribute and object of its most particular solicitude to promote the encouragement 
of the branch by its funds and by its school. 

The decree of the 30th of Sept. 1843 was, evidently, penned with a view to carry 
out the laat clause of the first specification of the powers and attributes of the 
Board contained in Art. 10 above quoted, for the encouragement of the working of 
quicksilver mines, and confers no new powers on the Board ; It simply provides 
for the appointment of Commissioners to examine and report upon the condition of 
the quicksilver mines in the several Departments ; their capacity for being profita- 
bly worked ; the quality of the ore : the works necessary to put them in operation; 
the expense of their erection ; aiid finally, the cost of working and extracting the 
metal from the ore. 

Tbis Information was ahsolntely necessary to the Board, in order to enable it to 
act understand ingly on the subject, and not to jeopard the funds committed to its 
charge in useless or unproBtable operations. The requisite information being ob- 
tained, the Board was then authorized to furnish to such mines, as were considered 
of sufficient importance to justify it, the ^d In working them contemplated by the 
10th seotiou of the decree of the 2d of December, 1842. For this purpose, two 
modes are laid down, the one in the nature of a loan to the owner of the mine, to 
enable him to put it in operation, which is to be secnred by bond to the satisfaction 
of the Board, and to be returned within a specified time with 6 per cent interest; a 
supervisor is to be appointed by the Board, and paid by the owner of the mine, to 
see tbat the funds are not misapplied, but are inveBted exclusively in tbe business 
in question ; and such loan could only be made in favor of those establish men ts, 
which, according to the examination provided for by the decree were wortby to be 
put in operation. 
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The other mode may lie conrfdered in the oharaoter of a quaal contract of oo- 
pattnership between the Board and proprietor of the mine, la wbich the former 
undertakes to provide (he neoosaary Buppliea to the mine, for the purpose of putting 
it in operation, workiog, &e., in ooaaideration of whicli they were to reedve, after 
refanding the money advanoed for that purpose, one half of the nett profits of the 
mine ; the Bo^rd to bare the control and direetioa of the operations, with the right, 
ott the part of the owner, to appoint a Eupervlaor. This mode of promoting the 
working of quicksilver mines, was aleo to- be regulated by the reports of the exam- 
iners or oommlesioners, provided for in the decree, as to the raliia of the mine, and 
the sams neeesaary to be advanced for the purpose indicated. The Board was re- 
quired to draw up a regulation for supplies, upon the basis of the two foregoing 
articles, and submit It to the Government for approval. The other articles of the 
decree have reference solely to the mode of procuring tiie necessary fands to carry 
out its object. 

The argument of the majority, if I understand it correctly, ia based on the idea, 
that the power to enter into the contracts above described, conferred on the Board 
by the decree, involves, also, the power to confer on the other party the capacity 
to contract. It is essential to the very nature of a contract that (here should be 
two or more parties capable of contracting — and this decree in both the articles pre- 
scribing the character and terms of the conh'aots, which the Board was authorized 
to make, pre-suppoaes the existence of such parties. The deeree itself gives the 
power to the Board, and its language clearly points to another in whom tt already 
existed— namely, the owner of the mine ; to adopt any other construction would 
atultify the whole decree. To whom ia the money to be advanced ! The owner of 
the mine. Who is to give bond and aecurit^! The owner of the mine. Who 
ia to iareet the money, and whom is the supervisor employed to watch, in order to 
aee that it is not perverted ! The owner ot the mine. Who paya the supecvisor t 
Here the decree itself answers — the owner of the mine. The aame questiona might 
be put and answered in the same manner? in reference to the contract for working 
the mine on shares, as It is equally manifest in that esse ss in the other, that the 
law pre-suppoaes the existence of another party capable of contracting. But, say 
the majority, the agreement of the Board to enter int* the contract, with the appro- 
val of the Government, confers npon the other party the capacity to contract, and 
for this purpose, invests him with all the rights he was capable of acqairing In the 
mine under the laws of Mexico. To thia conclu^on I cannot bring my mind to 
assent, nor can I reconcile it with any provision of the Mexican or Spanish lawa, 
which I have been able to discover, having the remotest bearing on the snbjecC. 

The property of the mines in Mexico was vested in the Supreme Government aa 
the legitimate successors of the Spanish monarchy, and the laws in force wbea the 
separation of the two governmenla took place, prescribing the mode by which the 
citizen could acquire a right of property in them were coollnued in full vigor, at 
the time these proceedin^a were commenced. It was not the policy of Mexico to 
■work the mines of quicksilver on her own account, or to continue the monopoly In 
the supply of that article, as had been the case under the former Government ; but 
rather by premiums, rewards, and other Inducements held out to her citizens, to 
encourage the diecovery and working of auoh mines. Hence the decree of Septem- 
ber 30, IS43, directing the mode in whicli advances should be made to the owner of 
the mine. There is nothing in It, or in that of December 3, 1842, creating 
the Mining Junta, or Board for the encouragement ol mining, changing the 
mode of acquiring property ia them, or from which any such change can be infer- 
red. They simply authorize the Board to make certain advances to aid In the 
development and working of them, upon the favorable report, after due examina- 
tion by Commissioners, to be appointed for that purpose. With the registry or de- 
nouncement of the mine, the Board had nothing to do — that was a subject provided for 
by other laws, and committed to other tribunals, and until the provisions of these laws 
had been complied with, through the agency of the proper tribunals, the functions of 
the Board in making such advances could not commence, for until then, there 
was no party who could enter Into the contract, or comply with the terms upon which 
the advances were to be made. An examination of the record of proceedings, be- 
fore the Mining Junta, filed in the case, will, I think, fully sustain thia view of the 
subject. The only papers contained in the expedlente, which have any material 
bearing on the question under oonaideration, are the petition of Castiliero to the 
Junta, the communication of that body to the Minister of Justice and Public In 
structioE, transmitting the petition to the Government and recommending a com- 
pliance with the propositions of the petitioners, and finally the decree of the Presi- 
dent, approving toe agreement proposed to he made with CastiUero, in order to com- 
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menoe the extraotion of the mineral. These (loonmenta, i 
Jority. coQatituted the tn ' 

the rights of Castillero in 
the local officer. 

In their argnment to estahliBh this position, tbey admit that ; " The Junta was 
not an appellate tribanal, that it had no autliority to review the proceedings of any 
local officer, and to affirm or disaffirm his decision ; nor does it appear to have had 
authority in cases of registration or deaouncement as known to tbe laws at the time 
of its organiaatiou." "If," say .they, "the registration was not valid, the Junta 
had no authority to malie it so hy virtue of an authority to review and affirm the 
aots of the Alcalde." That the simple act of regiBtration, according to the forms 
prescribed by the ordinance, '■ perfects in the discoverer all the rights in the mine 
which the citizen could ever acqnire." 

These admissions are. to my mind, conclusive of the question under consideration, 
as they point out in diatinot terms what was required bjr the law, to enable the citi- 
zen to acquire a right in the mine ; aud, at the same time, deny to the Junta all 
authority or jnrigdiotion over the subject. And j^et by a process of reasoning, 
which I confesB I oaQDOt comprehend, and which is in direct conflict with the pro- 
positions above stated, they decide that the act of the Junta, approved by'the 
Supreme Governmeut, conferred on the discoverer all the rights in the mine which 
could be acquired by a strict compliance witli all the forms of registration, as pre- 
scribed by the ordinance. 

Tbe argument by which this conclusion is arrived at, is based on the following 
propositions— I quote the language of the Opinion ; "Ibis method of acquiring the 
right to a mine, might not be, and probably never was, the only one by which the 
miner's right might be acquired. While the mines continued a part of the Royal 
prerogative, the method of acquiring them was subject to be changed or modified 
by the decree of the King. And after the Independence of Mexico, although Vae 
old laws remained in force, when not contrary to the new order of things, or ex- 
pressly annulled, tbe sovereign power of the new nation might, at any time, have 
changed the manner of acquiring such right ; and such is regarded as tbe effect of 
the decrees passed subsequently to the independence, and especially those of the 2d 
of December, 1842, and the decree of the 25th of September, 1845, establishing aud 
prescribing tbe powers and duties of the Board for the encouragement of mines." 

In relation to the powers ot the King in the esercisa of his Royal prerogative to 
confer mining rights, or to prescribe tbe mode of acquiring them, 1 do not know that 
there is any sabstantial difference of opinion between myself and the majority ; but 
I do not admit that while the law continued unchanged, any other mode than that 
prffijcribed by it, could be legally employed for that purpose, even i>y the sovereign. 

It is true that the Government of Spain was an absolute monarchy ; but it was at 
the same time a government of laws, and the absolutism of the King consisted in 
the concentration in his person, of all the powers of government, both legislative 
and executive. The King could, therefore, change the law at his pleasure ; but 
while the law continued in force, he was as much bonnd by its provisions as the 
subject, aud any act done by him, in contravention of the existing law, would not 
be regarded by the Judiciary, as a legitimate expression of the King's will. The 
same construction would be put upon any royal cedala orfler, or rescript, which 
was issued In contravention of any existing law, without expressly referring to, and 
abrogating such laws, pro kae vice. Ordinamieuto Real Lib. 3, tit. 12, law 1; Novi- 
sima R. Law 2, tit. 4, lib. S. 

Tlie principles above stated pervade the whole system of Spanish jurisprudence ; 
it would, therefore, be useless to multiply authoritira in the point. 

In consequence of the monopoly of the crown in the production and supply of 
quicksilver, the mines of that metal were reserved from the ordinary process of re- 
gistry and denouncement, by which the right to work other mines was acquired. 
The King might, in the esercise of his royal prerogative, remove the exemption in 
favor of any particular individual or mine ; but, I apprehend, that in such a case 
the party favored, would have to resort to the regular process of law to perfect his 
right. I do not perceive, however, that this proposition, whether true or false, has 
any bearing on the question at issue, as is not contended that the Mexican Govern- 
ment could exercise any such prerogative. 

The second branch of the proportion, that the Sovereign power of Me»oo might 
at any time change the manner of aoquiriug mining rights, I shall not pretend to 
controvert ; but that the decrees cited bad such effect, or can by any rule of eon- 
lead to snch an inference, is, I think, abundantly disproved by the analg- 
ia decrees, contained in the former part of this Opinion. A single addi- 
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tional YietF will, I think, place the queatidn be70Dd a, recisonabie doubt. If any 
change was effeoted b? these decrees, in the mode of acqairing miaing rights, it 
must havo bean, by that of the 2d of December, 1842, which created the Board, and 
defined its powers; that of the 30Hi of Septemher, 1843, only precribed the mode in 
which certain functiona, conferred by the former, Hhonld be performed. 

If, therefore, aaj change WSB contemplated in the decree by which the mode of 
acquiring mining rights wasso changed aa to ^ive the Board the power, under any 
ciroumatances, to confer such rights, it is a little remarkable that under another 
title of the same (titlelV.) decree, the ancient ordinances of 1783 should be re-afflrm- 
ed and re-enacted, and a special tribunal instituted, with all the powers and func- 
tions of the former raining deputationfi, to whose charge all judicial proceedings in 
the affaire of mining were committed. We have already shown that Uiese powers 
emhraced the whole subject of registry and denouncement, and sulgected the pro- 
ceedings to all the forms and rules prescribed by the ordinance In relation to the 
same. How, tlien, can the decree be atdd to change the manner of acquiring mining 
rights, when one of its avowed and express olgectB is, to re-afftrm and re-establish 
on a firmer basis the ancient method, which is declared in the preamble to have 
been always in force? or can we presume that the Government in prescribing a par- 
ticular mode of doing a thing, and constituting a tribunal for the special purpose of 
doing it, intended by the same decree to give by implication the same powers to 
ano^er body, whose attributes and functions were of a character totally difl'erent ? 
This qaestion is answered in the opinion of the majority, where they inform us that 
the Board possessed no jiirladiotion over the suljject ; and yet they claim for their 
acta, when approved by the Government, the same effect as if tbey were In full en- 
joyment of the power to confer mining rights. The argument is, to my view, 
suicidal ; and when tested by the laws refeiTed to, in support of it, may be stated 

The Board of Encouragement was authorized by the decree, under certain restric- 
tions and limitations, to contract with the owners of quickMlver mines, to mafce 
certain advances or furcit* supplies in aid of their development and operation, 
Castillero was not the owner of the mine, and consequently bad no capacity to enter 
into such a contract ; but tlie Board contracted with him, notwithstanding, and 
thereby conferred upon him the ownership of the mine, and the consequent capacity 
to contract — a oonclaslon so manifestly untenable, as to require only to be stated 
in order to show the error of the argument from which it is drawn. 

But again, is there any evidence in the case, as disclosed by the record of the pro- 
ceedings before the Mining Junta, tliat a contract was entered into with Castlllero 
in accordance with the provision of the decree of the SOth of September, 1813, which 
the Opinion alleges constituted the authority for making such a contract, I think 
not ; and, on the contrary, an examination of the petition of Gaslillero and the 
other proceedings in relation to it, will show, that the transaction referred to was 
an arrangement entered into between lie Mining Junta and the claimants, entirely 
independent, and outside of the provisions of the decree. The petition of Castlllero 
commences by setting out that he had discovered in the Mission e^ Saida Clara, a 
quicksilver mine of extraordinary richness, that he had denounced and taken pos- 
session of said mine and also of an extent of three thousand varas In every direction 
from said point ; that he had formed a company to work it ; construeled the pit, 
and complied with the other conditions prescribed by the ordinance. He therefore 
makes application to the Junta to Airnish the small assistance which be considered 
necessary, in order to carry on his operations — consisting of an advance of five 
thousand dollars in cash, the retorts, cylinders and other distilling apparatus, and 
also iron flasks for bottling Hie quicksilver. The petition then proceeds in the fol- 
lowing tenor, " I would have preferred a contract of partnership, an nvis, or some 
other agreement, if there had been time to be ahle to furnish the proofs and details 
which would be required for said contracts ; but being compromised by the Su- 
preme Government to leave this Capital within a lew days, I find it necessary to 
restrict myself to that which appears to present no difficulty, and which may open 
the way to oar future agreements. I am well persuaded that the Junta will accede 
to my request so far as may be within its powers, and that it will send up to the 
Supreme Government with a recommendation, that which may require the decision 
of the latter." He then goes on and states, under six different heads, the precise 
character of his proportions, and two alternative modes, in which the advances to 
be made by the Junta, might be refunded, to which areadded the following articles, 
numbered 7 and 8 — 

" Seventh, The Junta shall represent to the Supreme Government the necessity 
of approving the possession which has been given me of the mine by the local au- 
thorities of California in the same terras as those In wMch I now hold it." 
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" Eighth, It shaU also rspreaent the adyantaga of thero being panted to me, ni » 
oolociat, two equate leaguea, upon the land of my mining poaseasion, with the object 
of being able to use tbe wood formy burninga." Thcpetition concludes as follows : 
"Tho subscriber subjects this request to tiie deliberation of the Junta, which, if ac- 
cepted, may be made into a formal contract, and made legal in the moat proper 

This petition, with the recommeadatlons asked for in it, was tranam tt d t th* 
Supreme Government by the Janta, in reply to which the following commuui atlon 
waaaddressedby theMinlaterof BiteriorKelationsaadGoTemmeat toth F sd ut 
of the Jnata. ' 

" Most ShxdUnl Sir .-— Haviag reported' to his Exoellenoy, tJio President d ler m 
of the Republic, your Bxoellency's note of the 14th inst. with which y u we « 
pleased to transmit, with a recommendation, the petition of SeSor Bon Andr Caa- 
tniero for the encouragement of the quiotalver mine, which he haa disc d m 

the Mission of Santa Clara, in Upper Calilornia, Hia Exoollencj baa been pleased ta 
approve, in all Its parts, the agreement made with that individual, in order to com- 
mence the extraction of said mineral ; and on tbis day the communication has been 
made to the Minister of Erterior Relations and Government, to issue proper ordera 
respecting tliat which is contained in the 8th proposition, for the grant of lands ia 
Ihat Department. I repeat to your Eioellenoy, the aaauran'oes, &c. 

God aad Liberty, Mexico, May 20, 184S, 
[siONBD] BECEEEA. 

To his likceUency, Don Vicente S^ura, JPresidenl of the Junta for the EneoaTogemejii qf 
Mining. 

Now, I deny, in the first place, that these proceedings can be ooastrued to amoun* 
to a contract at all. It is manifest from the face of the docnments, that it waa a 
simple proposition on. the part of Castillero, which, when approved by the Juat» 
and the Government, shoulil form the hasis of a contract to be entered into in /uAira. 
This is apparent from the couclnding clause of the petition, in which the petiHonar 
declares, that hia propositions, if accepted, may be made into a formal contract, and 
made legal in the most proper mode. There la no proof that this ever was done, or 
tbat the transaction waa ever consummated by a formal agreement between the 

Earties. In the absence, then, of any proof of a contract, all the conclusions drawn 
om its supposed effects, in oo of erring a right of property in the mine on the Claim- 
ant, necessarily fail. But admittingfor the sake of the argument, that the proceed- 
ings operated aa a contract, I deny that it was made under the decree of the 30th 
of September, 1843, but was an arrangement independent, and outside of its provi- 
sions. A very brief reference to that decree, iu connection with the petition of 
Castillero to tiia Junta, will be sufficient to establish that point. Before the Junta 
was authorized to contract for advances, or supplies to be furnished for the work- 
ing of quiclcsllver mines, the following reijulrements of the decree, had to be com- 
plied with. First, it waa ncocaaary that an examination of the mine should he had 
by a CommisMoner, to be appointed by the Board for that purpose, and a report of 
the same made upon the following points. Ist. As to the condition of the mine, 
and its ausceptihility of being worked, 2d. As to the works necessary, and the ex- 
pense required to put them in operation. 3d. The quality of the ore, and the coat 
of working and extracting the metal; and secondly, there must have been an owner 
of the mine, with whom the Board might enter into the contract for advances, or 
supplies, on the principle of a partnership, as the case might be. A reference to the 
proceeding will show, that none of these conditions were complied With — Indeed, if 
they had been, there would have been no necessity for applying to the Supreme Got- 
emraeat for its approval, as the Board would have possessed ample power without 
Buch additional authority. 

The only evideaoe of ownerahip presented to the Junta by Castillero, waa his 
own assertion, that he had denounced and taken possession of the mine, and had 
compiled with the other requirements of the ordinance. It is very evident that the 
proceedings before the Alcalde in California were never laid before the Junta. If 
they had been, they would, under the practice in Mexico, have constituted a part of 
flie expediente, or at least some reference would have been made to them ; but in 
addition to this, the fact that in thepetition of Castillero tothe Junta, and through- 
out the proceeding before (hat body, the mine is described as in the Mission of Santa 
Clara, and consequently on the public domain, whereas the proceedings before the 
Alcalde show ihat it weis in fact on the private property of Berryesa, is Oonolnsive 
on that point. Castillero seems to have been folly aware of the obstaolea tb hia 
entering into a contract, under the decree referred to, when he uses the laiign^ 
quoted above in hU petition, in which he says, that he would have proposed' a' oon- 
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tract of partaershlp, An"cKk," OTBoma other agreement, If there liacl been time to 
be able to furnish the necessary proofs and details. This quotation, evidently, has 
reference to the proTisIona of the decree ; the term " avio," meaning advances made 
for tlie wording of quickeilTer mines, and the word " amadar" used in the Uw, the 
person who furnishes supplies for that pnrpose. Theproofs and details, which time 
would not allow him to furnish, refer to the eTidence of ownership, which was 
necessary in order to enable him to contraot ; and to the report of the Commis- 
sioners upon the character of the mine, aod the other particulars required by the 
law. He, therefore, proposes a temporary arrangement, which, he supposes tha 
Junta, and the approral of the Govemment, may be authorized to malre, in order 
to oommeace theworliing of the mines, and which, in the words of the petition, "may 
open a way to their future agreements." These circumstances prove clearly, to my 
mind, that no contract under the decree was ever made or contemplated by Uie par- 
ties, and that the arrangement proposed to be entered into, but whicb was never 
consummated, waa merely preliminary to suEh contract, when Castillero stould by 
perfecting his right to the mine, and complying with the other requisitions of tbs 
decree, have put himself in a condition to maiie such a contract. 

It may he said tliat the decree of the Government approving the propoaCions of 
Castillero, included the 7th Art., which required the Junta to reoommendto the Gov- 
ernment the approval of the possession, which had been glvenhim of the mine by tha 
local authorities in California ; but an e:camination of this decree will show, that 
the approval only had reference to that part of the proposed agreement, which re- 
lated to the advances to be made for the purpose of commencing the extraction of 
IJiemetiil. The Sth proposition, in relation to the graot of the two leagues of land, 
is treated of separately, and is referred to the Governor of California, to whose 
jurisdiction it properly belonged. To the Tth no reference is made in the decree — 
the roitson of this is obvious ; the law had created tribunals, fo which all subjects 
relating to the acquisition of property In mines was committed, and to these tribu- 
nals, the party was, very properly, left for the purpose of seonring or perfecting hie 
right in the premises. This course was In entire conformity with their action, in re- 
lation to the petition for the two leagues of land as a Colonist. The subject of colo- 
nization, aud the granting of lands in California, was committed to the Governor of 
that Department : the President did not, therefore, think proper to interfere with 
the functions of that officer, and therefore referred that part of the petition to him. 
So in regard to the acquisition of mining rights : The Mining Deputies of the dis- 
trict, or of the one nearest to It, were charged with the subject ; and the Govern- 
ment had no power or authority, under the law, to interfere with their functions,— 
they, consequently, mate no reference whatever to that portion of his petition. 

It is to be observed, (hat these proceedings took place at the precise period wbea 
the war between the United States and Mexico, commenced. Castillero was then 
under orders to leave the capital in public service, aud the probability is, that he left 
without tating any farther steps in the matter, leaving his rights to the mine in the 
imperfect and inchoate stale in which we now find them. California was, soon after, 
taken possession of by the American forces, and no further opportunity was afford- 
ed him for perfecting them. 

After a careful examination of the evidence in the case, and the laws of Spwn 
and Mexico, applicable to the subject, 1 am clearly of the opinion, that the Claim- 
ant has not, upon either of the grounds presented in the Opiuion of the majority, 
established such a right in the mine, as would constitute it property, within the 
meaning of the treaty of Guadalupe Hidalgo, even admitting, that such a ri^ht, if 
perfected, could be considered a claim for land, and subject to the jurisdiction of 
the Commission, under the provisions of the act of the 3d of March, IS51, which 
brings me to the consideration of the third proposition asserted in the Opinions of 
the majority, to-wit : 

That the claim presented in this case, is a claim for land, within the] meaning of 
the Act, and, is such, is subject to the jurisdiction of the CommisMon, 

The leading feature of the argument, by which this proposition is maintained in 
the Opinion of the majority, may be stated thus : Under the laws of Spain and Mex- 
ico, the interest which the aulaect or citizen could acquire in the mines, was " ia 
property and possession, in such manner that they could sell, eschange, pass by 
will, either in the way of inheritance or legacy, or in any other manner dispose of 
all their property in them, upon the terms on which they themselves possess it, to 
persons legally capable of acquiring it." Hence it is argued Ihat, such an interest 
conferred a ri^t of property In the land itself, which was protected by the treatj 
of Guadalupe Hidalgo, aQd subject to the jurisdiction of the Commission under the 
proviriona of the Act of CongiesB of the 3d of March 1851. 
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from them, Propertyia acfined in tlie books to be, the rigbt and interest which a 
man has in lands aai chattels, to the exclusion of others, and is divided into cor- 
poreal and incorporeal ; the former comprehends such property a? is peroeptihle to 
the senses, such na lands, bauses, goods, merchandise, £c.; the latter consists of 
legal rights, as cbosea in action, casements, and the liUe. There are many things 
iQcideDt to land, in which an individual may acquire a rigbt of property and pQs- 
Besaion, and yet have no proprietary right in the land itaelf— such as a right of way, 
and other easements of a similar character. Under the Common Law, and the laws 
of moBt of the States of the TJrtlon, an indi-vidual or company, or the putilic, might 
in a proceeding in the nature of a writ of aiqaod damnum, acquire a right of way 
throngh the lands of another ; and such a right wonld possess all the characteristics 
of property, claimed for the mining rights of the oitiaens of Mexico in this case. It 
would be defined by metes and bounds, it wonld give the escIuBive right of posses- 
ion and Dccnpancy for the purpose Indicated, it might be sold or exchanged, and 
wonld pass by will or in the way of inheritance 06 iniestalo lihe possessor of it might 
also be designated, with propriety, hy all the terms applied to the mine owner in 
the laws and authorities cited in the Opinion of the majority, soch as "master of 
the property," " proprietor," " owner of the property," &o.; yet it has been repeat- 
edly decided by the Courts, both in this country and England, that such a right 
conferred no property in the land, the rights of the original proprietor in the soil 
were conlinuoas subject to the easement, and whenever it ceased to be osed for the 
purpose for which it was assigned, ho was free to enter again into the possession. 
The rights of the citiaen in mines, acquired under the ordinances iu Spain and 
Mexico, as deliaed in the Commentaries of Gamboa, present so close an analogy 
with that of the owner 01 a right of way under the Common Law, as to leave no 
donbt on my mind, that they were incidental in their nature. A few quotationa 
from the Commentaries, as translated in Rockwell, will, I think, establish this po- 
sition beyond controversy. Gamboa, in arguing in favor of the right of the Crown 
to the mines, and in Sects. 19 and 20 proceeds aa follows: " Onr opinion is further 
coiiflrmed by the oirenmstanoe, that no newly discovered mine can be worked antil 
registered, and that no old mine, once abandoned, can be worked again, until de- 
nounced and registered before the Justice ; and that the boundaries of mines can- 
not be assigned, or the working conducted iu an arbitrary manner, but according 
to the rules of the ordinances only ; so that an acknowledgment of the right is in 
fact made to the King, or to the Justice in his name. And by the laws of the In- 
dies, a license must be obtained, previous to searching for mines or pearl banks, and . 
an oath must be taken that all discoveries shall be duly reported for the better 
levying of the revenue. And an additional corroboration of this opinion is derived 
fnm iha circumstance of permission being given to try for mines in the ground 
of any other proprietor, and of the latter being disabled from making any objec- 
tion, provided a compensation be made to him for any damage to his property. 
For this, as we have already seen, would not be tolerated by the civil law, were it 
not authorized by the Crown, in the exercise of its supreme right of property over 
the mines, and were it not a consequence of their having been reserved tor the 
general benefit of the subject, so that all persons should be at liberty to search for 
and profit by them. But, after all, the stoongest ground of argument is aflbrded by 
the laws of Castile and of the Indies themselves, which give the subject an interest 
merely, and not a separate and absolute property in them, and which authorize him 
to deal with then in such manner only, as shall bo consistent with the regnlatioDS 
of the ordlnanoea. And thus, although the grant give«a right of property, yet it 
only amounts to the cession of a partial interest, and not to an ahsolute transfer : 
the supreme right of property remaining vested in the crown." 

" Sec. 20. The correct opinion then seems to be that the properly of the mines 
remains vested in the Crown, and that as the Sovereign cannot work them on his 
own account?, he has givenhissuldectsnpartial interest in them under various re- 
strictions, and subject to various liabilities. And asproof of this, it may be olMer- 
ved that, at first, the law made the quicksilver mines, amongst others, common: 
that subsequently, it was left to the discretion of the ViBeroja, to allow the discov- 
erers of these mines such advantages as they might thinit proper ; but that, finally, 
they were reserved for the use of the Crown only, and are not allowed to be worked 
in New Spain ; al! of which is evidence of the supreme tight of the Crown. Rook- 
well, pp. 130 and 131. 

So also the ordinances of 1783, Eocfc. p. 63, " Any person may discover and de- 
nounce a vein, sot only on common land, but also on the property of any individual 
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provided he pays for the extent of surface abOFi! the same, and the diunage that 
immediatel; unaaes thprelrom." 

" By the Civil Law," says GamboB, " all veins and mineral deposits of gold or 
rilver ore, or of precious stones, belonged, if in pnblic grounds, to the Sovereign, 
and are part of his patrimony. If on private property they beloag to the owner of 
the land, subject to the condition, that if worked by the owner, he was bound to 
render a tenth part to tlie Prince, fts a right attaching to the Crown." Rockwell, 
p., 12*. 

Under the Law ol the Partida, the property of the mines was so seated in the 
King, that they were held not to pass in the grent of the land, although not except- 
ed out of the grant; and even though inclaaive in it, the gcantivas valid as to them 
only during the life of the King who made it. Afterwards by alawof Don Alphon- 
Eo, the 11th, in. the Ordinmniealo Seal, copied in the collection, of Caistile, all mines 
of gold or silver or any other metal whatsoever, apd the produce of the same, were 
declared to be the property of the Crown. Bock. 126. 

Indisoussing the questioawbether under the then existing ]aw, upon the disco- 
very of a mine upon the grouud of another proprietor, the owner of the soil is en- 
titled to claim precedence of, and to oust the discoverer, Gamboa iosists, that the 
discoverer is to be preferred, and assigna his reasons in the following language ; 

" First, because he who first tafees possesrioa according to law is in a better con- 
dition. Second, because the rttine or vein is not part if the estate, nor did it pass with 
the land, but is comnjon, and falls to him who first takes poasesauon ; promdtd he 
oomply with the direcllons of the ordjoancea concerning registry." Bock. 169. 

These extracts demonstrate clearly to »y mind, that the mine was, in oonlempla- 
tion of the law, a thing separate and distinct from the land, and the right whicli 
the discoverer or denouooer could acquire in it under the ordinances, was a mere 
incident to the land, or easement, subjeot to be divested at any time by non-user or 
a Mlare to comply with the other conditions prescribed by them. Bat this will be 
Btlll more apparent, when I come to consider the causes which, according to Gam- 
liioft, operated a forfeiture of tile miner's right to themine,ancldivested him entirely 
of all his interest in it. An esaraination of the following extracts from the Commen- 
taries will show how slight and uncertainwas the tenure by which the miner held bis 
right to work the mine ; and will establish fnlly the analogy between the right of 
way, under the Common Law, and that now under consideration. It will be seen 
that the non performance of the conditions operated, ijiso /iicto, to divest him of his 
right ; that these conditions were not, as asserted !q l£e Opinion of the majority, la 
the nature of conditions subsequent, the performance of which perfected the right, 
and made the estate absolute, but were continuous and operated a divestiture at any 
time when a failure to comply with them occurred ; and so complete was tie divest- 
iture that the miner could never afterwards ro-assert hi8right,withont a proceeding 
denoKo in denouncement, according to the provisions of the ordinance. On this 
point Gamboa holds the following language : 

" Having investigated what numher of persons must he employed andwhatde- 
Bcription of laborprosecuted, to constitute a sufficient worimjf in point of law, the 
ordinance proceeds to impose the penalty of forfeiting the mine ' ipso facto,' upon 
leaving it insufficiently worked for four months snccessiveJy, and that he shall have 
no right to the mine unless by making registry thereof anew, and going fhrough 
the other proceedings, in conformity with these ordinances." Rockwell 313. 

"The second point established, by words of the ordinance, in providing that by 
leaving the mine unworked for four suocessive months ' the party to whom it shall 
belong shall ^so facto forfeit it,' is that although t&e person who has lelt the mine 
nnivorked simild again selUai jnork before it lias been denounced by any other person, yet 
111 can dam no title to Oie mine, and any oth^perwn may denoimce it as not ha^mg been re- 
gi^ered, and a3 merely held in ^ possesiidn tf the party contrary to righi." Rockwell, 
315. 

" A party denotincing a mine and applying to have it adjudged to him as insuffi- 
ciently worked, or upon any other ground, under which Uie ordinances declare it 
forfeited, should make registry of it anew, and observe the conditions limited by 
the ordinance, as appears iirom the ordinances themselves in the places above cited. 
The old registry is of no avail, for every thing is lo be done anew, the mine itself un- 
der the new registry is a neur s^j'ecl, the tbreo eslados mnst be sunk anew, the posses- 
sion is given anew, and the possessor is new. SeeeiUnt Vetera nova sint omnia." 

"The Erst registry is in fact abolished, extinguished, and annihilated, so complete- 
ly that, as is clearly laid down in the ordinance, the very party, who has abandoned 
Me mine, having forfeited it hy leaving it insnjfioiently worked, ' has no right to it 
except by making registry of it anew,- so that, even supposing no new parly to inter' 
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poae, a fresh regislrj ia required, the original registjy being of no Bvail, even to the 
game individual ; but being merged, and unnibllated, without leaving a trace, even, 
la fevor of the party himself who origiQally made it" Eookwell, 246, 247, 

These authorities Sfiem to mo so coaoluBive, as scarcely to require comment. They 
establish beyond a reasonable douht, Ihat, uader the laws of Spain and Meijico. the 
title to the mine never passed from the Crown or Government, and that the rights 
acquired by the disiOTerer or denounoer, under tbe ordinances, was simply an ease- 
ment, which gave the party a right to possess and occupy the mine, and a certain 
portion of the land above it, for the purposes, and upon the conditioEH prescribed by 
the laws upon the subject, without conferring any right of property in the land it- 
self, of which this Commission would take cognizance. 

The Supreme Court, in the case of Chateau as. Molony, 16 Howard, p. 203, have 
cited and revised many of these authorities, and although they do not, in direct 
terms, decide upon the relative rights of the Government, and the discoverer or de- 
nouncer in the mines, or the p.ature of the iuterest acquired by the latter under the 
w^ioanceii, yet the plalc Inference firom the views of the Court, as expressed in the 
Opinion, is that the right of property never passed from the former, and that the 
interest of the latter was a right of ocoopanoy merely, subject to be determined at 
any time by a non-compliance with the conditions on which they were held. But 
whetliBr this be so or not, there is one point, I think, clearly established by the 
Court in that case, and that is, that mines are not lands, within the meaning of the 
Act of Congress, of the 3d of March, 1851. An examination of the Opinion will 
show, that the Court erery where discriminate between mines and lands ; indeed 
the case was decided mainly on the ground that the ^rant to Dubuque was a grant 
of a mining privilege and not of land. After disoussmgthelawof Spainin relation 
to mining rights, and deciding that the Indians could under these Jaws acquire such 
rights, the Court say : " With these rights and privileges, it is much more rational 
to consline the contract of the Foxes with Dubuque into a sale and purchase of 
miraes, than into a transfer of Zanis." Again they sav; 'We do not doubt that 
Dubiiqae meant to ask for lands, as well as mines." " But the true point is not what 
he meant to ask for, but what he had a right to ask for, under his contract with the 
Indians, and what the Governor meant to grant and could grant under that coa- 
traot." 11 Howard, 231, 232, 233, 234. 

We find this distinction running through the whole Opinion, and the inevitable 
conclusion from it is, that a grant of mines or mining privileges, and a grant of 
lands, are two separate and distinct things, and as a necessary corollary to this 
proposition, the power to adjudicate a right or title to lands, would not embrace a 
grant of a mine, or a mining privilege. 

It is true that under the laws of Mesico, the miners were relieyed from many 
onerous burdens, to which they were subjected under Uiose of Spain, But none of 
these changes affected in any manner the character of the interest which they held 
in the mine or the tenure under which they enjoyed iL That a compliance with 
the terms of the ordinance would give a right of property in the mine, which the 
treaty of Guadalupe Hidalgo would protect, if the law in which that right is found- 
ed is not abrogated by the act of cession, does not admit of controversy ; but it 
does not follow, that it was such a right to lands as would give this Commission 
jurisdiction of a claim founded upon it. Property of every description, real as well 
as personal, is protected by the treaty, and yet it will scarcely be contended, that 
the Commission could take cognizance of a claim for a band of horses or a herd of 
cattle. 

1 am by no means satisfied tJiat the doctrine laid down by the Supreme Court in 
the case of Fremont, in relation to mines, does not apQly in this case. The Court 
very correctly state, that the existence or non-existence of mines on the premises, 
would not in that case, affect the Claimant's right to a confirmation of the title to 
the land, — they then go on and say, " Whether there be mines on the land, and if 
there be any, what ore the rights of the Sovereignty in them, are questions which 
must ba decided in another form of proceeding, and are not subjected to the juris- 
diation of the Commission or the Court, by the Act of 1851." 

I can very well see, why the question of the existence or non-existence of mines, 
could have no bearing on the deoision in that case, as no claim for the mines was 
set up, but simply for the lands under an ordinary colonieatlon grant. But Uiis 
case is widely different. The claim is for the mine itself, and a certain portion of 
land appurtenant thereto and held under the same right. This is a proceeding be- 
tween the claimant and the United States, to whom the sovereigoty of the country 
passed, by virtue of the treaty of cession. It is not denied, that under the Mexican 
law, the title to the mines was vested lu the Government ; if, therefore, the right of 
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Castillero to tbe mine Is not establiebed, the title to it would renaiii in the United 
States, vs the sncoessor of Mexico— tbia raises directly the issue as to the existecce 
of the mine, and the rights of the Sovereign !□ It; Che very questions nhich the 
Conrt say, in express terms, are not Eubmitted to the juriftdiction of the Commissioa 
or the Court under the Act of 1851. 

There are other objections to the conBrmation of this elwm, and to the jurisdic- 
tion of tie Commission over the subject, which I think carry with them much force, 
but which the great length, to which this Opinion has extended, will preveiit my 
discuseing In detail — I will therefore content myself with barely Euggesting a. few 
of them : 

1st. The jurlgdictioQ of this Commission only embraces claima to land which hat 
been severed from the public domain, the limits of which can be £xed by certain 
melee and bounds, and the titles to which can he finally settled. The Supreme 
Court, in the case of Smith vs. The United States, 10 Peters, p, 331, distinctly affirm 
the principle here laid down ; the following is the language of the Court—" the 
land claimed must have been severed from the general domaio of the King, by some 
grant which gives it locality by its terms, or by reference to some description." 
Again, page 333-34, they say, " These provisions show clearly that Congress did 
not contemplate the suhmisslon of any claims to tbe Conrt, except such us, on con- 
firmation could he surveyed end patented, and on rejection would he thenceforth 
held and taken to he a part of the public domain." The authorities already cited 
in this opinion prove abundantly, that in the case of mines, no such severance from 
the public domain ever took place. The ordinance of 1T83 expressly declares that, 
"without separating them from my royai patrimony, I grant, &c.' This grant is 
made on conditions that never cease to bind tbe property, the violation of which 
operate an immediate forfeiture ol the right. Eockwell, p. 49. 

A ooaRrmation of this claim, therefore, even upon tbe supposition that he had 
perfected his right to the mine, according to law, followed by a patent conveying 
the mine and appurtenances to the claimant in fee simple, which is ti;e only form 
recognized by our law. would give the claimant a title or right of property which 
the Government of Mexico could not by law have conferred upon bim, andone 
which it was impossible for him to acquire. It would be giving him greater rights 
than be possessed under tbe former government, and would be in effect the exercise 
of legislative powers on the part of tbe Commission and the Courts. 

2d. The laws of Spain and Mexico regalating the discovery, registration, and 
working of mines, may well be classed with those political laws, which, by the laws 
of nations, are abrogated on a change of Sovereignty. Their prioolple object was 
for purposes of revenue, and as such they would come within that denomination. If 
so, they were clearly annulled by the treaty of cession, and all rights acquired under 
them would necessarily cease and determine. From the best examination, I have 
been able to give the sul>ject, I can discover no grounds upon which this cl^m can 
be confirmed, either upon its merits or the question of jurisdiction. I therefore, for 
the reasons above stated, dissent from the Opinion of the Board, so far as it con- 
firms tbe claimant's right to the mine and its appurtenances. In that part of the 
Opinion which rejects the claim for two leagues of land under the Colonization 
Laws of Meiioo, 1 concur. 



B orncE, 130 WASRiNQTOt) bibekt. 



„Google 



„Google 



„Google 



^ 



■'^y^' 



I. The JuMSUicxroN op the Coukt [isder the Act of 3d 
March, 1851, ovbe a Claim to a Mine Acquired FaoM 
THE Mexican Government in Calieohnia. 

The serious opposition which our mining claim eQCOuntered before 
the Board of Land Commisaioners, on the ground of its not being 
within -^the juriadiction of the Board, and the dissenting opinion of 
Mr. CommissionBr Thompson, in which the questjon of jurisdiction 
was discussed at great length, and the objection urged with much 
confidence, has induced us to devote more labor to the removal of the 
difficulties suggested on the argument of this question than, in our 
opinion, their importance merits. 

Th& Question Stated. 

The words of the law are these : " That each and every person 
" claiming lands in California by virtue of any right or title derived 
" from the Spanish or Mexican Government, shall present the same 
" to the said Commisaioners when sitting as a Board," etc. 

The thing claimed must be land, in California; the right or title to 
it must have been derived from the Spanish or Mexican Government ; 
such a right or title to such a thing, is the subject over which the 
Board and the Courts are invested with jurisdiction by this law. Our 
mine is in California ; our right or title to it is derived from the Mex- 
ican Government ; and as we shall conclusively prove, a mine, 
regarded as a subject of property is, by the Spanish and Mexican 
law, and by the common law of England, land. 
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Propositions respecting the quality/ and quantity af a mine-oiimer's 
estate, and the class of tilings to wMch a mine regarded as the 
subject of property, belongs, under the Spanish law. 

la the discussion of this queation, it will be necessary to examine 
the laws of Spain and Mexico, to ascertain the nature of the estate of 
the Crown or of the Republic in mines, and what estate or interest in 
them was granted to the subject or citizen. 

These two questions are so intimately connected, that we shall 
treat of them together ; but with respect to the latter, that is, what 
interest or estate in mines was granted to the subject, we lay down 
the following propositions as the conclusions to which we have 
arrived, and which we propose to establish, as decisive of the question 
of jurisdiction. 

First. — That the concession of a mine conveyecl to the grantee full 
property m the very substance of the mine. The words used in 
describing this right of property are, propiedad, propiedad y poses- 
ion, propiedad y usitfructo, propiedad y utilidad, plena propiedad, 
dominio, plena dominio, domhdo absoluto y perpetud, dominio.directo 
y iitil. 

Second. — That a mine considered as a subject of property, belongs 
to the class variously denominated in Spanish law, hienes raices, fan- 
dos, heredades, tierras, posesiones, predios,Jineas, which are equiva- 
lent to the common law term land. 

T/drd. — That the quantity, or possible duration of the mine- 
owner's estate under such concession, was unlimited, by any assigned 
point of tune ; that it was an estate of inheritance, and might endure 
in him and his heirs forever. 

Fourth. — That the quality of his estate was limited or conditional, 
using these terms in their common law meaning. 

Mfth. — That if the terms by which the duration of the mine- 
owner's estate was defined, are the equivalent of a limitation, his 
estate would correspond most nearly to what is known at the common 
law, as a fee determinable ; and if such terms are the equivalent of a 
condition, his estate would correspond most nearly to Mr. Preston's 
definition of a fee conditional at common law ; but it is not in aJl 
respects identical with either. 
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ModiUcaiions of the rhjhts of Property in Land imd'-r tlie 
Civil Law and Cominon Law of England. 

As a preliminary to this diaoussion, we shall not hoaitate, even at 
the list of appearing to devota too much attention to elementary 
learning anil well established legal principles, to recur to some of the 
various modifications of estates m land under the civil law and the 
common law of England, and to quote from the text writers on that 
subject. Such an inquiry is never fruifclesa. In this case, involving 
questions to which the investigations of our Courts are not often 
directed, we regard it as veiy useful. 

Mr. Preston, in the prefdce to the second edition of his essay on 
the Quantity of Estates, says : " Every hranch of the law on Kighta 
and Titles, on Remedies, on the power of alienation, and the modes of 
conveyance, etc., etc., and the forma of action concerning the Title, 
or the Bight to the Possession, and frequently to relief in Equity, 
must he deduced from the previous consideration what estate was in 
the person in reference to whom the inquiry is to be predicated ; and 
my only regret is, that the work is not more complete than it will be 
found, notwithstanding the inconceivable labor which has been 
employed on it." (Preat. on Est.) 

In the ninth and tenth centuries there were only two tenures or modes 
of holding lands upon the continent, which were Allodia! and Feudal. 
Allodial Lands were those whereof the owner had dominium directum 
et verum ; the complete and absolute property, free from all service to 
any particular lord. Allodium eat proprietas qux- d nulla recognositwr. 
Qui tenet in allodium id est in plenam et ahsolutam pvpietatem, hahet 
integrum et directum dominium, quale d pindpio fuit distrihutum et 
distinetum. So that the owner of an Allodium could dispose of it at 
his pleasure ; or transmit it as an inheritance to his children." 

" A feud was a tract of land acquired by the voluntary and gratu- 
itous donation of a superior ; and held on condition of fidelity and 
certain services, which were in general of a military nature." 1 Gr. 
Ci-uise, 6. 

" A feud is thus defined by Craig : eat feudum ienefidum, seu 
benevola et libera rd immobilis, aut cequipoUentie, concesdo, cum utilis 
dominii translatione; retenta proprietate, et exkibitione sermUorum 
honestorum" 

" It was benevola et libera eoncessio ; being suppcraed to have been 
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originally granted from motives of mere benevolence, and not for any 
sum of money or other valuable consideration. 

"Dominii utUis. The civilians distinguish between the proprietas 
and the dominium utile. The prop-ietas is the absolute property ; 
the dominium, utile is only the right of using the thing for a certain 
time. 

" Sub fidelitate. This wa^ the bond of connection between the 
lord and his vassal ; and the most essential circumstance in the con- 
tract aa will be shown hereafter, 

" Se^-vitiorwm. Services were also essential to a feud. They were 
generally of a military nature ; but still feitds were not unfrequently 
granted in consideration of other services. 

" A modern French writer observes that it will appear from an 
attentive conaideration of the origin and progresa of feuds, to 
have been the intention of the person creating the feud, to secure a 
constant acknowledgment of the grant so long aa it subsisted ; in 
which it differed from all other granta ; and therefore that the gift of 
a feud ought to be defined ; — 

" Une concemon faite, d la ehm-ge d^une reeognizance toujours 
suisistante, qui doit se manifesto- de la maniere eonvenue." 1 Gr. 
Cruise, 11, 12. 

" The services which the vassal was boond to perform were declared 
by the lord at the time of the investiture, in the preaence of the other 
vassals. Eut as a verbal declaration of the terms on which a feud 
was to be held might be forgotten or mistaken, it became usual for the 
tenant to procure a writing from the lord, containing the terms upon 
which the donation was made, witnessed by the other vassals, which 
waa called a breve testatum." 1 Gr. Cruise, 13. 

" I shall now proceed to enquire into the nature of the estate or 
interest which each of them — (the lord and the vassal) had in the 
land. With respect to the estate of the vassal, we must recollect that 
as the original donations made by the French Kings to their fideles 
and leudes, were of a temporary nature, and as nothing more than the 
usufruct was given to them : So in the Feudal Law, the proprietas 
was allowed to remain in the lord, and the vassal had only the usus- 
fructus or dominium utile ; that is a right to take and enjoy the 
profits of the land, as long as he performed the services due to the 
lord. 
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" As to the duration of feuds, they were originally precarious, and 
might he reaumed at the lord's pleasure, 'i'hey were next granted 
for one year, afterwards for life In the course of time it heeame 
unusual to reject the heir of the last tenant, if he was able to per- 
form the services , and at length feuds heeame hereditary, and 
descended to the posterity of the vassal. 1 Gi Ciuioo, 15, 16. 

" With respect to the estate or interest which the lord had in the 
lands, after he bad granted them out as a ieud, it consisted in the 
propielas, together with a feudal dominium or seignory, and a right 
to fealty, and all the othei seiviets reseived upon the grant. And 
in case of failure of any of these, the lord might enter upon and take 
possession of the feud. lb. 17. 

" Peuds having been at all times considered as voluntary donations, 
it was very easy soon to establish that every act of the vassal, which 
was contrary to the connection which subsisted between him and his 
lord, and to the fidelity he owed hipi, or by which he disabled himself 
from performing his services, should operate as ?i forfeiture of (he fetid. 

" If the vassal omitted to require an investiture from the heir of 
his lord, for a year and a day after the death of the lord, and to take 
the oath of fealty to him, he lost his feud. So in the ease of the 
vassal's death, if his heir did not require investiture from the lord 
within that time, Tie forfeited his feud. 

" If the vassal refused to perform such services which were reserved 
upon the mvestiture, he forfeited his feud. Non est alia causa bene- 
ficii aaf&rerhdi quam si id, pvter quod bmefidum datum fuerit, h>e 
servitiumfaeere reeusaverit; quia hmefieium amittit. 

" If the vassal aliened the fend, or did any act by which its value 
was considerably diminished, he forfeited it. Si vasallus feudum 
dissiparet out insiyni detrimento deterius faaeret prioabitur. 

"If the vassal denied that he held his feud of the lord, by saying 
that he held it of some other person, or denied that the land was held 
by a feudal tenure, he forfeited it. 

"Every species of felony operated as a forfeiture of the feud, being 
the highest breach of the vassal's oath of fealty." (lb. 21.) 

" Every freeman who held his lands of the lord, was bound, under 
pain of forfeiting his feud, to attend his Court, there to assist his lord 
in determining all disputes between his vassals. (lb. 22.) 

1 of freehold, are either estates of inheritance, or estates, 
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not of inheritance. The former are again divided into inheritances 
absolute or fee simple ; and inheritances limited, one species of which 
are usually called fee-tail. 

" Tenant in fee simple (or as he is frequently styled tenant in fee) 
is ho that hath lands, tenements, or hereditaments to hold to him and 
his heirs forever ; generally, absolutely, and simply, without mention- 
ing what heirs, but referring that to his own pleasure, or to the dispo- 
sition of the law. The true meaning of the word fee, (^feodum) is 
the same with that of feud or fief, and in its original sense it is taken 
in contradistinction to allodium, which latter, the writers on this subject 
define to be every man's own land, which he possesseth merely in his 
own right, without owing any rent or service to any superior. This is 
property in its highest degree ; and the owner thereof hath absolution 
et directum dominiwn. ; and therefore is said to be seized thereof abso- 
lutely in domirdco suo, in his own demesne. But feodum, or fee, is 
that which is held of some superior on condition of rendering him 
service ; in which superior the ultiuiate sovereignty of the land resides. 
And therefore. Sir Henry Bpelman defines feud or fee, to he the rights 
which the. vassal or tenant hath m lands, to «*£ the same, and take 
the profits thereof, to him and his heirs, rendering to the lord hie due 
services ; the allodial "property of the soil always remaming in the lord. 
This allodial property no subject in England has ; it being a received, 
and now undeniable principle in the law, that all the lands in England 
are holden mediately, or immediately of the King, The King, there- 
fore, only hath absolutism et directum dominium ; but all subjects' 
lands are in the nature of feodum or fee ; whether derived to them by 
descent from their ancestors, or purchased for a valuable consideration ; 
for they cannot come to any man by either of those ways, unless 
accompanied witli those feudal clogs which were laid upon the first 
feudatory when it was originally granted. A subject, therefore, hath 
only the usufruct, and not the absolute property of the soil ; eras Sir 
Edward Coke expresses it, be hath the dominium utile, but not domin- 
ium directum. And hence it is, that in the most solemn acts of the 
law, we express the strongest and highest estate that any subject can 
have, by these words : " he is seized thereof in his demesne as of fee. 
It is a man's dominicum, or property, since it belongs to him and hb 
heirs forever ; yet this dominieum, property, or demesne, is strictly 
not absolute or allodial, but qualified or feudal ; it is h 
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of fee ; that is, it is not purely and simply his own, since it is held of 
a superior lord, ia whom the ultimate property resides." ( Black. 
Com. B. n, Ch. VII.) 

" Mr. Cruise in his work on Real Property, B. I, Ch. 11, § 2, says, 
" ' The thing holden was therefore called a tenement, the possessors 
" thereof tenants, and the manner of their possession, a tenure. And 
" Lord Coke says, ' In the law of England we have not properly allo- 
" diuwii that is any subject's land that is not holden.' " 

In his note on this paragraph, Mr, Greenleaf remarks; "This great 
" feudal principle that all lands are holden of the Sovereign, heing 
" thus acknowledged, the remark of Lord Coke (Quoted in the text, 
" seems in strictness to apply as justly to the United States as to 
"England, we having no lands which are properly allodial, that ii, 
" which are not holden." 

" Ifc may he proper to observe there is a wide difference hetween 
the quantity and quality of an estate. 

" By the quantity, must be understood the extent or continuance of 
time, or degree of interest in the estate ; as for years, for life, in tail, 
or in fee. By the quality of an estate, the nature, incidents, and other 
collateral qualifications of that interest; as a condition, a collateral 
limitation, a joint tenancy, and the like are understood to be." ( 1 
Prm. Est. 6.) 

" By the estate of any one is to be understood his situation, and the 
circumstances of his tenancy, in regard to the property in which he 
has the interest in question. ( 1 Prest. on Mst. 18, 19.) 

The time for which the right of enjoyment is to continue, forms the 
quantity of the estate ; and in the manner in which the right to that 
enjoyment is to be exercised, as absolutely, solely, in common, in 
coparcenary, or in joint tenancy, consists the quality of the (state. 

In regard to the certainty of continuance, Mr. Preston divides 
estates into, Ist, Estates Absolute, 2d, Estates Determinable, 3d, 
Estates Conditional. 

The quantity of time comprised in any estate arises from the limi- 
tation. The quality of that estate arises from a condition, or from a 
proviso, partaking partly of the nature of a hmitaiaon, and partly of 
the nature of a condition." (1 Prest, on Est., 22, 24.) 

A FBS is an estate which may continue forever. 

" Thq word fee is explained to signify, that the land or other sub- 
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ject of property, belongs to its owner, and is transmissible in ease of 
an individual to those whom the law appoints to succeed hira under 
the appellation of heirs, and in case of corporate bodies, to those who 
are denominated successors." 

" Estates in fee are of several sorts, and have different denomina- 
tions, according to their several natures and respective qualities. 
They may with propriety he divided into 
" 1. Pees — simple, 
" 2. Fees — determinable, 
" 3. Fees — qualified, 
" 4. Fees — conditional, 
" 5. Fees — tail." 

" A fee simple is an interest which, in reference to the ownership 
of individuals, is not restrained to any heirs in particular, nor subject 
to any condition or collateral determination, except the laws of escheat, 
or the canons of descent, by which it may he qualified, abridged, or 
defeated." (1 Prest. on Est., 419.) 

" The material difference between fee-simple, and other fees is, that 
the former estate will, the latter estate ma^/, continue forever." (1 
Prest. on Est., 417.) 

" Qualified and determinable fees have, by many authors, been 
confounded, in terms, with fees-simple," '■ In propriety of language, 
the word fee expresses the genus of estates of inheritance ; and the 
epithets added to this term, describe the several species of this 
estate." 

" A determinable fee is also an interest which mai/ continue for- 
ever. It is a quality of this estate, while it falls under this denomi- 
nation, that it is hable to be determined by some act or event, 
expressed on its limitation, to circumscribe its continuance, or inferred 
by the law as bounding its extent. 

" Limitations to a man and his heirs. 

" 1. Peers of the realm ; 

« 2. Kings of Scotland ; 

" 3. Lords of the manor of D ; 

" 4. Tenants of the manor of Dale ; 

" 5. During the time while a particular tree, a tree in any wood, 
or anv tree in a certain wood, etc., shall stand ; 
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" 6. Whilst a man or woman (not being tho donee) shall have heirs 
of his body, or issue of his body ; 

" 7. Till the marriage of a person shall take place ; 

" 8. Till a person at Rome shall return from Rome, or till a person 
shall go to Rome ; 

" 9. Till debts shaJl be paid ; 

" 10, Til! default shall be made in the payment of his debts ; 

" 11. As long as A (add, and his heirs) shall pay 30Z annually 
toB; 

" 12. So long as St. Paul's shall stand ; 

" 18. Until a sum (that is, a sum certain) shall bo paid by a par- 
ticular person ; 

" 14. Until an act ehaU be done ; 

" 15. Until a minor shall attain his age of twenty-one years ; 

" 16. Until legacies shall be paid ; 

",17. Until they shall have made a lease ; 

" 18. Until he should otherwise dispose of the same ; 

" Are instances of this species of estate ; and these are examples 
of fees determinable byexpre^ limitations." (1 Prest, on Est., 431.) 

" An estate with a determinable quality, by construction of law, 
properly falls under the denomination of a determinable fee, although 
no qualification be expressed, to ascertain the time of continuance." 
(lb, 4B2.) 

" Suppose the owner of a determinable fee to convey that estate to 
a man and his heirs generally, and without any restriction ; the con- 
struction of law on this conveyance would be, that the determinable 
quantity annexed to the estate, while in the tenancy of the person by 
whom it is conveyed, shall follow the same into the hands of the per- 
son to whom the transfer is made. The appropriate maxim is, ' nemo 
potest plus juris in alium tranafffrre, quam ipse habet.' " (1 Prest. 
on Est., 485.) 

" A foe determinable m its condition, may, eventually, (and with- 
out any act of the party, by taking a further assurance) become sim- 
ple and absolute. Suppose a limitation be made to a man and Ms 
hdrs, 1st, Hll ike marriage of B ; and 2d, till the return of C. from 
Rome ; and the death of B. to happen before his marriage, or the 
death of C. to take place before his return from Rome ; by these cir- 
s it becomes impossible that the event, expressed for the 
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dete m nat n of th estat hall ever arise ; and the estate will for 
that Q nue t 11 t ity, precisely in the same manner 

as f th pa t ha 1 n t d to the disposition, any cciUafceral lim- 

tati Q ^ n^ t the e t t "Jeterminable quality." (1 Prest. on 
Est., 439.) 

And in case of a mine held on eoaditions in law which made it 
determinable — a change in the laws removing these conditions would 
leave the estate in the mine a fee simple. 

Again, speaking of fees determinable, the autlior says, " the gran- 
tee has an estate which may continue forever ; though there is a conting- 
ency which, when it happens, will determine the estate. This cob- 
tingency cannot, with propriety, be called a condition ; it is part of 
the limitation, and the estate may be termed a fee. Plowden uses 
the phrase, fee-simple determinable," (1 Prest, on Est,, 441.) 

" Admit it to be possible that the interest ma^ continue forever, 
and it will follow, that the interest is a fee to all intents ; and it will 
be deemed an inheritance, or Estate which may be enjoyed in contin- 
ual succe^ion." (1 Prest. on Est., 480.) 

" A limitation to a man and his heirs, so long as another person 
may have heirs of Ms body, conveys a fee. The estate created by 
this limitation may determine by the death of the person, and failure 
of his issue ; and yet he is not tenant for life only. B may have 
heirs of his body; and it is possible, that, by succession from genera^ 
fiou to generation, there may not be a failure of those heirs within any 
period of time. For this reason a limitation in these terms passes 
an estate in fee, determinable by the failure of issue." (1 Prest. on 
Est , i82 ) 

A quahfitd fep h ■in mteiest gnen m its fiist hmitation to a 
m'ln and certam i.f his heir'< and not evtenhn^ to nil of them gener 
ally nor confined to the issue of his body A limitation to a man 
and his heiis on the pxrt of his tither aifords an examplt- of this 
species of estate (1 Pie''t n Est , 447 ) 

E^ery ^uilifiel fi,e is ahu \ Ictei mmibie one {1 Iiest n 

Est , 4b5 ) 

It IS deteiminable bei,aus it is hable to determm I'r, i ton e 
quence neceaa'iiily 'irising fiom the natme and foim ot the gift It 
his inothei quality restiamin^ it to certam hens in the couisl of its 
dc^uiiti n and descent, ml the lenomnuti i descr [tne ot t i'* quil 
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ifcy, 19 more properly used in giving denomination to tlie estate." (1 
Prest. on Eat., 467.) 

" A conditional fee, in the more general acceptation of the term, 
is when, to the limitation of an estate, a condition is annexed which 
renders the estate liable to be defeated. In this application of the 
term, either a determinable or qualified fee may, at the same time, be 
a conditional fee." (1 Prest. on Est., 474.) 

" The time of limitation, or continuance, of an estate, is marked 
by a variety of means ; sometimes by naming the description of persons 
by whom the estate is to be enjoyed, as heirs, heirs of the body ; at 
other times, by fixing on a certain definite period, as a term of years ; 
and lastly, by referring to some event which, though uncertain as to 
the time at which it -will -happen, must happen or become impossible, 
in some cases within the period of a life, as on the return of C from 
Rome ; in others, within an indefinite period, as till failure of heirs of 
the body, or during peerage, etc.; and sometimes the time of enjoy- 
ment is marked by more than one of these means, as, for years, if A 
should so long live. In short, every time which can be fixed on for the 
duration of an estate, may, under the direction of a skillful conveyancer, 
be used with effect." (1 Prest. on Est., 25, 26.) 

Prineiples to be deduced from the foregoing authorities applied to 
the Mine-owner^ s Estate. 

1st. It thus appears that every estate held by feudal tenure was 
subject to forfeiture for breach of the conditions on which it was granted. 

2d. That such an estate involved a constant acknowledgement of the 
grant as long as it subsisted, through the continuing obhgation to 
render the stipulated service ; it being " une concession faite d: la 
charge d'une recognizance tovgours suhsutante qui dmt se manifester 
de la maniere convenue." 

3d. That such an estate, in the vassal, is nothing more than the 
unsufruct, as the term is used by Blaekstone, (not as used by Escriche) 
or dominium utile ; while the estate of the donor in the feud is the 
dominium directum, or proprietas. 

4th. That by the common law of England, an estate in land, limited 
to a man and his heirs, which may endure forever, is a fee or inherit- 
ance determinable ; no matter how near the approach to certainty that 
the event which is to determine it, will happen to-day, or to-morrow, 
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or within any given time ; it being the mere possibility, hoivcvci- slight, 
that the estate may endure forever, and not the prohabihty that it will 
be perpetual, which causes it to be ranked in the class of fees or 
inheritances, 

5th. And that by the same law, there may be at the same time, two 
estates in fee in the same land, and neither of them as estate-tail, as 
in the cases pat by Plowdeii, called base fees. 

These various modifications and Bubdivisiona of the right of property, 
and of estates in land, under both the civil and common law, have been 
the subject of special attention, because, in addition to the reasons 
before given, we desire in the outset to avoid a vein of error which 
runs through the whole of Judge Thompson's opinion on the question 
of jurisdiction. Judge Thompson contends that a mine-owner's estate 
hangs by a tenure so slight and uncertain that it cannot be considered 
an estate in land. This error we are quite sure he would not have 
fallen into, if, in the investigation of the case, he had to a greater 
degree refreshed his mind with the various modifications and limitations 
which may be made to measure the quantity of estates in land, and 
which cause the probability of their duration, which he loosely calls 
their tenure, to he in many cases infinitely more slight and uncertain 
than that by which the estate in a mine is held under the laws of 
Sp^ and Mexico, while, at the same time, such estates are »ot only 
estates in land, but ai'e greater than freeholds, being fees or inh&ritr 



" Admit it to be possible," says Mr, Preston, " that the interest 
mat/ continue forever, and it wili follow that the interest is a fee to all 
intents ; and it will be deemed an inheritance, or estate which may be 
enjoyed in continual succession." 

It wiJl not be denied, we presume, that the terms upon which the 
mine-owner held his estate in the mine were of such a nature as to 
render it possible that the estate might continue in him and his heirs 
forever. We will show that these terms were easy, appropriate, and 
well defined ; that the estate held under them was neither slight nor 
uncertain, but, on the contrary, foil and perfectly assured ; and that 
such estates were inheritances, belonging to a clasa well known to the 
Civil Law, and possessing certain determmate qualities and prop- 
erties, not less well established than those of an estate in fee 
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simple, or in fee determinable, under tte common law of England. 
It follows, then, that in tho determinahU quality/ of the mine-owner's 
estate, we see not the least sig^i that the estate, such as it is, is not an 
estate in land. Neither from that quality of the estate, by any mode 
■ of reasoning witli which we are acquainted, can we infer with Judge 
Thompson, that " the right which a discoverer or denouncer could 
acquire in a mine was a mere incident to the land, or easement. On the 
contrary, if we felt at liberty to put the fanciful resemblances suggested 
by crude and hasty comparison, to the use of established premises in the 
support of sound legal conclusions, we should arrive, by such a process, 
not of reasoning, we beg it to be understood, at a result far removed 
from that to which Judge Thompson was conducted, by the pursuit of 
the shadowy resemblances which he dignifies with the name of ano- 
lo^cal reasoning. For we do clearly perceive that; the mine-owner's 
estate, as it exists under the Spanish and Mexican law, possesses many 
features in common with the estates which to the common law of 
England are known as fees determinable or conditional ; and while we 
cannot discover in what particulars it at all resembles a right of way 
under the Common Law, with which Judge Thompson fancies it to be 
identical, we perceive many obvious and essential differences between 
the two, which keep them as distinct and separate as the poles. These 
differences will be noted hereafter. 

The nature of a Mine-ot^mer^s Estate in Ms Mine under the Laws of 
Spain and Mexico. 

Our first proposition is, that the concession of a mine conveyed to 
the grantee full property in the very substance of the mine. The 
words used by the Spanish laws and decrees, and hj the Commentators, 
in describing this right of property are ; Pro^iedad ; pr<ypiedad y 
posesion; propiedad y usvfrueto; ^ropiedady utilidad ; plena pro- 
^edad; dominio; plmo dominio; dominio absokito y perpetuo; 
doniinio direoto y Util. The meaning of these words we will give as 
they are defined by Spanish Jurists. 

Peopibdad — " la the right to enjoy and to dispose freely of the 
things which ace our own, so far as the laws forbid not." " Property is 
divided into perfect and imperfect. The vinculum which exists 
between the proprietor and the thing which belongs to him is suscep- 
tible of effectual subdivision. When it is not divided, when no right 
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of auottier intervene? n> iimit the exercise of the riglit of propevty, it 
ia said thaC the pruperty j^ perfect. When the vinculum is divided, 
when the exercise of the right of property is hinited by a right which 
belongs to another proprietor, it is said then that the property is 
imperfect. These subtractions, these dismemberments, as we say, of 
the right of property, are called servidwnhres, by analogy to the 
slavery of persons : for, as a person is in slavery when he owes hia 
services to another, in the same way aa estate or land (^predio d 
heredad') is in a species of slavery or servitude, when it owes its 
services to a person not ita proprietor. Commonly the dominion which 
is not accompanied by the usufroct, is called property (^propiedad) 
and also naked property, (^nuda propiedad') and the dominion which 
is accompanied by the usufruct is called full property ; (_plena pro- 
piedad) that is to say, naked property is the right to dispose of a 
thing, without the right to take or enjoy its fruits, which latter belongs 
to another person ; and full property is the right of both disposing of, 
and enjoying a thing." {llBcn. Die. Verb. Propiedad.') 

DoMmio. " The right or power to dispose freely of a thing, if the 
law, the will of the teatatator, or some agreement does not prevent it. 
This free disposition embraces principally three rights, which are : — ■ 
Ist, the right to alienate i 2d, to receive all the fruits ; 3d, the right 
to exclude others from the use of the thing. Dominion is divided into 
full, and less than full, (^pleno y menos plena) or into perfect and 
imperfect. The less than full ( menos pleno) is subdivided into direct 
and useful, ( directo y Mil} the most common kinds of the less than 
full dominion, are the feud, an alienation or perpetual ground rent, 
{enJUSusis) and the right of superficies Qel derecho de superficies).'" 

" DoMiNio PLENO T ABSOLDTO, is the power which one has over any 
thing to alienate it, independent of another ; to receive its triiits ; and 
to exclude all others from its use." 

" DoMiNio DIRECTO. The right a person has to control the dispo- 
sition of a thing, the uses ( utilidad) of which he baa ceded ; or to 
receive a certain payment or annual tribute in recognition of his Seig- 
nory, or superiority ( superhridad) in land (un /undo) ; or in other 
words, the right of superiority in a thing real, without the right of use- 
ful property {mt el derecho de hz propiedad ii(il) ; such ia the domin- 
ion which is reserved by the proprietor of land (^finca) who alienates 
it by feudal or emphyteutic title. 
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" DOMnio UTii Ihe ught to leceneall the tiuith of i tlimg, 
subject to some contribution or tiibute, wbich 11 paiii to bim v,h<} 
reserves in it, the domtmum directum , such is the dominium which 
the vassal 01 ahenee in emphyteutic title holds in the hnd ivhich he 
has taken as a feud, or as an m^iSHSis " (I!scn Bit Vuh Dommt'^') 

Whence it foliowa, that when both the parta or fractions of domin- 
mm, the directum and the utile, each one of which is less than full 
dominioa, unite in one person, he has the dominio plern. 

" The power which a man has, freely to dispose of what is his own 
( (fo fo aw^o) if the law, or some contract, or the will of the testator, 
does not forbid it, is called dominio. This name is also frequently given 
to property ; but notwithstanding, it must be borne in mind, that the 
word dominio expresses only the right, and that property ( la propi- 
edad) is applied also to the things which are the subjects of this right ; 
dominio is referred only to things, property, to things and persons. — 
Sometimes property (la propiedad) indicates dominion over a thing, 
without the right to enjoy its fruits, in which sense it is called naked 
property (propiedad desnuda"). Dominio is divided into full and 
less than full. The first occurs when the power of disposing of a thing, 
and that of using it, unite in one and the same person, and the second, 
when these rights are divided between two or more pereons. Dominio 
less than full is subdivided into direct and useful, he who has the power 
of disposition being called the direct owner (dueho direeto'), and he 
who enjoys the usufruct only, the owner of the use (dit^no tdil)." — 
( 1 Feb. Mejno. 163, Ed. 1851. 2 Sala Mejno. 29.) 

Prom the foregoing authorities it appears tbat the words used in 
defining the mine-owner's estate, describe the highest degree of domin- 
ion or right of property, which a man can have in a thing. His estate 
in the mme was allodial, for allodial lands are those, of which the owner 
has the dominium directum ei verum. Qui tenet in allodium, id est, 
in plenam et absolutctm proprietatem, hahet integrum et direHiim 
dcminhmt, quale S principio fuit dietributum et distinetum. So that 
the owner could dispose of it at his pleasure ; or transmit it as an 
inheritance to his children." 1 &r. Oruiee,Q. "This, (allodium') ia 
property in its highest degree ; and the owner thereof hath ahsolutum 
et directum dominium ; and therefore is said to be seized thereof in 
dominico suo, in his own demesne. This allodial property no subject 
in England has. A subject has only uSifruct, and not the absolute 
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property of the soil ; or as Sir Edward Coke expresses it, lie liath the 
dominium utile, but not tho dominium directu/m." {Black. Com. E, 
2, Ch. 7.) 

Dominium Altum ok Eminens: — Th& ownership referred to in 
the foregoing definitions, of whatsoever nature, is subordinate to the 
dominium altum or eminens. Chancellor Walworth's description of 
this latter, is very clear and precise. " All separate interests of indi- 
viduals in property, are held of the government under this tacit agree- 
ment or implied reservation. Notwithstanding the grants to individu- 
als, the eminent domain, the highest, and the most exact idea of prop- 
erty remains in the government or in the aggi'6g*ite body of the 
people m then 80vcieij,n cipacity and they have a light to resume 
the pos'^esoion of the pioperty m the m inner directed by the consti 
tution and laws of the itate whene^ei the jublic interest ie;nmesit 
(Eeckman v & latogi and bchenectady R E. Co J 

Tht. eminent domain is the natuial the necessaiy the indefeasible 
iipjht oi society lo it all lights of piopcity of indniluilb andcor 
pola^lon3 m all ■subjects of property ate subordinate foi thi, simfle 
reason thit such o ^neiship is piivate 

The uUodial title the highest estate in individual can have m 
land is saboi hnate only to the domtmvm emtnens foi in the allo- 
dial propnetor, aie united the do nnmi i directum, and the do nimum 
utile 

In the FsoD these two aie divided, the domnimn dn ectumhumg 
m the lord and the dominium, utile in the vassal No sub]t.ot in 
England has any higher nght of pioperty m land than the dominium 
utile, dnd the same aavs Mr Greenleaf, as cited, is tiue of the peofle 
of the United States 

Blaekotone tianalatea domimnin utile into muf/ loi Ihis mean 
mg of usiittui-t we must be caieful not to confounl \Yith usufruclo as 
understood m the Spanish law, where it is coisiltred a'^ ne of the 
thiee species of personal seiiidumbrea — the otliti two teing ; «o and 
habitacton. Vide Eacu. Die. 

A Mine regarded as t!te stdiject of property under the laws of Spain, 
is land. 
Our second proposition iSj that a mine considered as a subject of 
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property, or the thing to which the right of property relates, belongs 
to the elasa variously deoombatijd in Spanish law, hienes raices, 
fimdos, heredades, tierras, posesioms, predios, finoas, which are equiv- 
alent to the common law term, land. Aa these words are used in 
defining each other, we shall give the definitioos in the original, Eind 
alsi/tranalations of them. 

" BiEUBS aAiCES. Los que consist^n en haciendas de campo, como 
viBas, tierras, olivarss, etc., 6 en casas y otras cosas que no ae pueden 
trasportar de iin lugar &, otro." Escri. Die Verb. Bienes ratces. 
Translation : " Those which consist in country estates, as vineyards, 
lands, olive plantations, etc., or in houses and other things which can- 
not be transported from one place to another." 

The dictionary of the academy also defines hienes raices to be, " I^b 
que condsten en tierras t/ posesiones. Bona immobilia. Translation : 
" Those which consist in lands and real estate — Immoveable property. 

"Hbrbdad." Porcion de terreno cultivado: — y antiguamente, 
hacienda de campo, bienes raices, 6 posesiones, como tamhien heren- 
eia," Escri Die. Verb. Her edad. Translation: " A piece of cul- 
tivated ground ; formerly, a country estate, real property or posses- 
sions, as also an inheritance. 

" FuKDO. En rigor es el suelo de una cosa raiz, como de tierra, 
campo, heredad h poaesion : y se llama fundo, porqao es el funda- 
mento de toda riqiieza, 6 porque en el se fundan 6 establecen muchas 
cosas, como arbolados, vinaa, huertos, prados, edificics, quod pecudum 
etpeciinice videtw fundamentum, aut qiiod qimtannis fundat multa, 
segnn dice Varron, lih. 4, de ling, latin. Fundus, dice laboleno (in 
I. quesMo est, 115 de vei-h. stgnif.') est omne, quidquid solo continetwr, 
id est, fundamentum ejus rei, quw solo fundatur. Pero en sentido 
mas estenso, fundo es una palahra colectiva, que significa el suelo 
con todo lo que hay en el, esto es una porcion determinada de terreno, 
eultivada 6 inculta, con todo !o que conticne 6 produce naturalmente 
6 por industria del hombre ; y asi llamamos fando k una viiia, fi, nn 
olivar, i un huerfco, a an prado, & un alameda, S, an cortijo, granja, 6 
hacienda de labor y monte. Escri. Bio. Verb. Fundo. Translation ; 
" Fundo is, strictly speaking the soil of a thing real, as of land, a field, 
a piece of cultivated land, or possession ; and it is called fundo be- 
cause it is the foundation of ail wealth, or becanse in it many things 
are founded or established, as plantations of trees, vineyards, gardens, 
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meadows, houses, quod peeudum et pecunice mdetur fundamentum, 
aut quod quotannis fundatmulta, as Varron sai/s,Ub. 4, de-ling, latin. 
Fundus, dice laholeno (in I. questio est, 315 de verb. iigmf.~) est 
omne quidquid solo eontinetur, id est fundainentum e/'us rei qu<e solo 
fundatur. But in a jflore extensive sense, fmido is a collective 
name, which signifies the soil with all that is in it ; that is to say, a 
determinate piece of land, cultivated or uncultivated, with everything 
which it contains or produces, either naturaOj, or hy lahor of man ; 
and thus we apply the name fundo to a vineyard, to a plantation of 
olive trees, to a garden, to a meadow, to a grove of poplar trees, to 
a farm-house, to a grange, or to an estate containing arable and wood 
land." The Dictionary of the Academy defines fundo to be heredad 

Escriche's definition of fundo niight be used with perfect propriety 
by a common law writer, as a definition of land. Elaekstone says : 
" Corporeal hereditaments consist wholly of substantia! and permanent 
objects; all which may be comprehended under the general denomin- 
ation of land only. For land, says Sir Edward Coke, comprehendeth 
in its legal signification, any ground, soil, or earth whatsoever ; aa 
arable, meadows, pastures, woods, moors, waters, marshes, furzes and 
heath. It legally ineludeth, also, all earth, houses and other build- 
ings : for they consist, said he, of two things : la-nd which is the 
foundation, and structure thereupon ; so that if I convey the land or 
ground, the structure or building passes therewith." Black. Com. B. 
2, Ch. 2. 

Pkedio. La heredad, hacienda, tierra, 6 posesion inmueble. El 
predio OS rustico, 6 arbano. Predio rustico es la parte de tierra vacia 
que se cultiva 6 benefieia de algun modo, como las hazas y heredades 
en el campo, y los huertos y jardines en el poblado. Predio urbano 
68 el sitio en que hay edificio para habitar, ya sea en poblado, 6 ya en 
el campo. No se distinguen pues los predios i-usticce y urbanos por 
el lugar como querian algunas jtirisconsultos aatiguos, sino solo por la 
ealidad y el uso. EI predio, sea rustico 6 urbano, ptiede scr domin- 
ante 6 sirviente ; es dominante el predio 6, que se debe alguna servid 
umbre, y sirviente el que la debe, con tal que cada predio pertenezca 
^ diferente duefio." Escri Die. Verb. Predio. Translation : " Cul- 
tivated grounds, country estate, land, immovable possession. 1\\q> predio 
is rustic or urban. The rustic ^retjw) is the piece (sitio') of open land, 
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(tieira vaeia) ivhieh ia cultivated or improved in some manner, as 
cultivated fields and grounds in the country, gardens and orchards in 
villages. The urban predio, is the ate on wbich there is a building 
for habitation, whether it be in the city or country. Predios, rustic 
and urban, are not distinguished from each other by their location, 
but solely by their quality and use. The Predio, whether rustic or 
urban may be dominant or servient ; the predio is dominant to which 
any servitude (^senddutnbre) ia duo ; and the predto which owes the 
servitude is servient, with the understanding that the two predios 
belong to different owners." 

" PosESiON. Is taken frequently from the tiling possessed ; and 
thus of him who holds much real piO[.erty {muthos Uenes raices) it is 
said he has many possessions (mucho-' possBtones}. Sscri. Pie. Verb. 
Posesion. The Dictionaiy of the Academy thus defines the same 
word. " Posesion is frequently taken for the thing possessed, and 
thna of him who holds much ital oi immoieaUe property (tomu^s 
Menes raices 6 inmoUes'), it I'l said that he has many possessiones." 

"FiNOA. La Here dad <i posesion, eu que alguoo tiene derecho 
eobrar su renta, 6 aiguna cantidad determinada " Escri. Die. Vei-h. 
Finca. Translation: " Finca is landed estate, or real immovable 
property, upon which a person has a light to collect rent, or a sum 
certain of money." 

TiEitRAS is defined by the Di(,tionaiy of tliL Academy as follows : 
" EI espaeio do terreno 4 proposito paii el mitivo, labor y siemhra. 
Ager, Arvum. "A piece ot land suitable foi cultivation, working and 
sowing. In latin, Ager, Aimim, aiatle land, a field. 

Citations of laws and other auihojitits uhhiun occur the foregoing 

terms, descriptive of the mine-owner's estate, and of the class of 

things to which a mineregarded as the suhjeet of property belongs. 

Having thus made ourselves acquainted with the meaning of the 

terms in which the law and the commentaries describe the nature of 

the owner's right of property in the mine, and the class of things to 

which, considered as a subject of property, a mine belongs, it remains 

for us t-o show where these terms are used, and how applied. 

The history of Mining Law in Mexico discloses three principal 
codes which have successively been in force in that country. The first 
of these known as the Old Code, was promulgated in the year 1563, 
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in the roign of Philip II. The next one, promulgated in the year 
1584, in the same reign, is known as the New Code. Itrepealed such 
provisions of the Old Code as were in conflict with itself, but none 
other. The third and last Code ivas promulgated in the year 1783, 
during the reign of Charles III, and is entitled The Mining 
Ordinances of New Spain. It does not expressly repeal any former 
law^, and therefore it is considered that all the provisions of such, not 
opposed to the Ordinances of 1783, were left in force. 

These Codes were from time to time altered and amended and partly 
repealed by various laws, decrees and regulations emanating from the 
King of Spain ; and more recently by the political changes incident 
to the independence of New Spain, and by the legislative enactments 
of the Mexican Republic. 

When the Mining Ordinances of New Spain, or the Code of 1783 
was promulgated, the Ordinances of the New Code had been in opera- 
tion for two hundred years. They had prevailed during the season of 
the greatest activity and prosperity ever .enjoyed by the mining inter- 
est of Mexico. Great properties and rights had grown up under them, 
and the habits, customs and practices of the Miners of New Spain, 
had for two centuries, conformed to them. Besides the influence and 
consideration which these circumstances would inevitably attach to 
such an important and long enduring Code of Laws, it has derived 
much celebrity from having been the special text of the commentaries 
of Gamboa, which are everywhere regarded to this day, as the ablest, 
the most learned, the most correct, and the moat useful exposition of 
the Mining Laws of Spain which was ever written. Nor are these 
commentaries even now without authority. For although the Codes 
they were written to elucidate and explain have been superse- 
ded since the year 1783 by other Ordinances, yet much of them 
remains unrepealed ; the general principles of the Spanish Law are 
equally applicable to the last as to the preceding Codes ; and the essen- 
tial qualities of the subject to which these laws relate, and upon which 
the reason of the law is founded, exist to this day as they presented 
s to the mind of Gambia, 



Th£ Mine-owner's estate as defined by the Ordinances of 1584, the 
neu) Code on which Gamboa commLnted. 
The second of the ordinances of the New Code ( the ordinances of 
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1584) fleseribes the owner's right of property in a mine in the follow- 
ing words : " And in order to benefit and favor our subjects, and the 
natives of these kingdoms, and all other persons whatsoever, though 
strangers to these our kingdoms, who shall work or discover any silver 
mines whatsoever, discovered, or to be discovered, it is our will and 
command that they shall have them, ( the mines) and that they (the 
mines) shall be th&ir own in property and possession, and that they 
may be able to do with them, and may do with them as their own 
things, (tjueremoB y mandamos, que las ayan y sean suyas proprias, en 
posesion y propriedad, y que puedan hacer, y hagan de ellas, como 
depropia com suya,') observing both in regard to what they have to 
pay us by way of duty, and in all other respects, the regulations and 
arrangements ordered by this Edict in the manner hereinafter men- 
tioned." (1 Q-amboa's Oom. 10.) The word propia as defined by 
the Die. of Aca. Verb. Propio, means those things which beloog to a 
person with the right to use them freely and according to his will." It is 
difficult to conceive what terms, stronger or more explicit than the 
foregoing, could have been used to declare and defiue the mine-owner's 
right of property in the very substance of the mine. Our subjects 
shaJl have the mines which are, or may be discovered. The mines shall 
belong to them in property and possession. They shall have power to 
do, and may do with the mines, whatever they may do with their own 
private property. Surely these terms admit of no doubt. 

Indeed, so ample are the terms of this grant, and others of a like 
nature, as for instance law 1, Tit. 19, Lib. 4, Recop. de Indias, which 
declares the mines to be common, that many Spanish authors of the 
greatest reputation and ability, have contended that the Crown had 
divested itself of its title to mines, and that they must be ranked 
among things common to all. Lagunez held this opinion with the Car- 
dinal de Luca. Gamboa, on the other hand combatted their views, 
and in paragraphs fourteen to twenty-three of Ch. II of his commen- 
taries, endeavors to refute their arguments. In the language of Gamboa 
the question was this ; " si las Minas de aquellos reynos deban esti- 
mar se coim antes, p-opia Regalia de S. M. 5 bienes Hires de log vas- 
salloa," and the conclusion to which he arrives is, that notwithstanding 
the very ample terms of grant contained in the second ordinance 
of the New Code, and the laws of the Indies referred to, mines 
must still be ranked among the Royalties of the Crown. Or, in his 



>v Google 



22 

own words, " Y as^i, aunqiie les oonoedieron dominio,y propiedad, 
es pOT participation, y no par translacion absoUita, quedando el alto 
dominio en S. M." " And thus, although they (the laws) concede 
domiaion and property, it is as a part interest, and not as an ahsolute 
transfer, the eminent domain, remaining in His Majesty." In 
the same paragraph 19 of Oh. II, he has before spoken of the right 
of the Crown in mines, as the dominio alto. This dominio alto, is 
what we understand hy the dominium eminena, or the right of eminent 
domain. By referring to Title II, § 5, Vol. 1, p. 156 of the Mexican 
Febrero edited in 1851 by Rivera, where the subject of the right of 
eminent dom^n is discussed, we shall find that the words alto o &ini- 
I used as the Spanish terms, for the dominium altum 
I treated of by Grotius, Puffendorf, and other writers on 
public law. 

" Much venerating as is proper, the opinion of so learned a Minis- 
ter as Lagnnez, supported by that of the Cardinal de Lnca," Gam- 
boa thought that he had without the least necessity, introduced the 
discussion of this question in the matter of which he was treating, 
namely, whether the metals are products, (/riiios). For, said Gam 
boa, although they are not such strictly speaking, since they do not 
reprodace, it is enough that they are emoluments or civil products, 
(^fruios dviles,') to make all the effects of the law (^Derecho Oomuii) 
attach." (Gamboa Orig., p. 18, ^ 23, 1 vol. Tr., p. 27, \ 23.) 

G-amboa's Description of the Nature of a Mine-owner's Estate,. 

In the next three paragi'aphs immediately following his reply to 
Lagunez, Gamboa describes fully and technicaily the quantity and 
quality of the mine-owner's estate in his mine. As these are very 
important paragraphs, I will quote them entire from the original. 

^ 24. Quedando, puea, establecida la Regalia de S. M. en las 
Minas de las Indias, y ajustarse bien con el dominio, y propriedad de 
los Vassallos ; es inconcuso, que paasando, como passa, &. estos, para 
que puedan disponer de ellas como cosa suya, se verifican k su favor 
los efectos do la propriedad, y dominio, para permutarias, venderlas, 
locarias, y enagenarlas por contrato, donacion, 6 herencia, ddrlas en 
dote, imponerles censos, y pedir reditos de el precio, inientras no se 
pag^re.; como que el f undo cs fructifero, segun que con Garcia, 
P^dro Earhosa, Barbacia, Molina, Castillo, y Gutierrez ensefla el Car- 
denai de Luca, hablando de aquelias Minas durables, y de vetas cono. 
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eidas 3eg m 1 s tx^ er ei uia cuyo ft uto cor s sfce e h eau i le el metal 
aunque ^ste no reniZ(,a 1 en el m s i 1 xgai trol e hs lejaa ma? 
Sanaa sobre li jus lua del pine d h 1 aci ii Pcio tod est se 
entiende con la jieeisi calidad de qu los Biocesaores universales d 
parhculaie^ se arreglen k ha Oi lenanzes y oumplan con 1 s oirgoa 
que impoiien poi virtud de la L''t | i" nssi lo disp I'o 

§ 25 1 I isaa h los Vas'iallos eote d mmio li ecto & pioprielal y 
tambieii el util por virtud de la meice 1 j cone ssion de el Soberano, 
la que no dudam ■' Ihmai una modal lonacion ■iteniid'is h^ legiaa 
eon que ^ata se mide en el Dereclio, que ae reducen d sei «n aeto per 
fecto, y liberal, despues de cuya consumacion se grava el donatario 
para el tieaipo futiiro, aunque las palabras se pongan k modo de .con- 
dicion ; y que por falta de el modo final, que eatipiiia h, au favor el 
donante, b de otro tercero, b de el Reyno, b de la Kep&blica, espira 
la donacion, eomo puede r^rse en varies testos, y DD. 

§ 26. Las que so adaptan reetamente h esta Ordenauza seganda: 
en que dona S. M. y kace grada, y merced d sua Vaasallos de la 
propriedad, y possession de las Minaa descubiertas, d por deseubrh; y 
que disponyan como de coaa propria suya : que es el acto perfecto de 
donacion ; pues por la merced no se paga precio alguno, ni para regis- 
trar, b denunciar. iVc guardando (prosigue la Ordenanza) aasi en 
h que »WB han depagar por nuestro Derecho, aomo en todo lo dernds, 
lo dispueBlo, y ordenado por esta JPremaiica en la manera siffidente : 
que es el gravamen, b modo que mira ft la paga de el quinta en lo 
futuro, y a la observaocia de las Ordenanzas, en lo que concieme h la 
labor, pusble, medidas, y demaa, que debe guardarse, y por cuya 
omission, 5 defecto, queda extinguido e! dominio, y la Mina denunciar 
ble per quaiquiera otro tercero. 

These sections we translate as follows : § 24. The rights of His 
Majesty in the mines of the Indies being then established ; and those 
rights being perfectly consistent with the dominion and ownership (_el 
dominio y propiedad') of the subject therein ; it is incontrovertible, 
that this property, passing as it does pass, to the subjects, so that they 
may dispose of mines as of their own things, (como sM^a coaa) there are 
proved to exist in their favor, the consequences which result from 
ownership and dominion, (^prcpiedad y domirdo) wherefore they may 
exchange them, sell them, lease them, and alienate them by contract, 
donation or inheritance, ^ve them in dowry, charge them with rent, 
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(ijewsos) and recover interest on the price for which they maybe sold, 
while it remains unpaid ; as this kind of real property yields products, 
{como el fundo es fructifero) as the Cardinal de Luca teaches, along 
with Garcia, Pedro Barhpsa, Barhaflia, Molina, Castillo and Gutier- 
rez, when speaking of those which are durable. And in the 
place cited, do Luca also deduces very soand rules as to the 
justice of reserving rents on a lease of mines. But all this must 
be understood with the necessary qualifications, that those to whom the 
property devolves by universal or particular succession, must conform 
to the ordinances, and fulfill the obligations which they impose, by 
virtue of the law, which thus directs. 

^ 25. Aijd there passes to the subject this dominium directum, or 
righi of property, (d propiedad) and also the dominium utile, by vir- 
tue of the gift and concession of the sovereign, which wo hesitate not 
to name, a gift with a charge, (una modal donadon) bearing in mind 
the rules by which that species of gift is defined in the law, which are 
reduced to these, that the gift is a free and complete act, which being 
consummated, a charge attaches to the donee from that time forth, 
although it is worded as if it were a condition. And that upon the 
fiiilure to comply with this definitive charge which the donor stipula- 
ted for in favor of himself or of a third person, or of the kingdom, or 
of the republic, the gift expires, as may be seen by referring to many 
texts and Doctors. 

§26. Which rules [meaning the rules of hiw defining a modal 
donadon. — Tr.] apply justly to this second Ordinance : in which His 
Majesty ^vea, " and makes a grant (^grada y merced) to Ids sulijects 
of the property, and possession of mines, discovered, or te he dis- 
covered, and that they may dispose of th^w as of their own tJdngs" 
this being the complete act of gift ; since for the gift no price is paid, 
neither for registering, nor for denouncing. "Biti," proceeds the 
Ordinance, " observing, both in regard to what they have to pay us by 
way of duty, as in all other rejects, the regulations and arrange- 
ments eitahlished by this edict, in the manner hereinafter mentioned:" 
which is the charge, or quahfication, looking to the payment of the 
fifth from that time forth, and to the observance of the Ordinances in 
what relates to the mode of working the mines, the number of hands 
to be kept at work in them, their boundaries, and other matters 
required to be observed, upon the omission, or non-performance of 



>v Google 



25 

wliich, fclie right of property (eZ dominto') is estinguished, and the 
mine becomes liable to be denouDced bj another." 

In the foregoing sections the right of property in the mine is called 
dominio, propiedad, dominium directum et utile; one of the two ele- 
ments essential to the full right of property, to wit, the right to dispose 
of the thing, is dwelt upon, and illustrated, and the various modes of 
its exercise specified, comprehending all legal modes of alienation, 
whether inter vivos or caiiaa mortis; the right of use, enjoyment and 
perception of fruits, the other essential element of the full right of 
property, is declared to exist, and the mine, the thbig to which these 
rights relate, is declared to belong to the class cilled fundos or Knds 
Here is attributed to the mine-owner the nght of [ roperty m its highest 
degree ; and the mine which a thi, subject of this light to lecur to 
the definition of /undo' " is strictly bj enkiUp, the soil f a thn g 
real," or, " in a more extensive seobe it is a leterminate piece of 
land, with everything which it contains whethei piodic^d ratunlly 
or by labor of man." 

In another place, Gamboa speakin^ of t! e ii^H f f leigreis to 
work mines, says the law of the Indies 1 es n t make any sni,h par 
ticular mention of foreigners : foi their le'^ilence m those piits being 
prohibited by the laws and mmicijal st^tttes unless specially pur 
mitted under letters of naturalization they cannot apply themselves 
to the working of the mineral^ of that co mtrj B it it is thei vise 
where foreigners have reside! in the Indies for twenty years mar 
ried, &e., and owning real f operty is a mine is (( t ndo htnes 
redoes conw lo es la Mina). The lawsof tlelniei to which he refers 
are 31 and 32, of Title 27, Book 9 The fiist of these le hres that 
a foreigner to be considered natui ilized so tl at he m<iv ! e all ted to 
trade in the Indies, must hate resided th re foi twenty siccessive 
years, during ten of which he must have owned a house and leal 
property; (teniendo casa y hienei imees) and by the second it is le 
quired that the real property (Jnenes laices) so held by foieij3,neis to 
be attended by naturalization as a consequence, must be of the value 
of at least four thousand ducats. (^Gamhoa, Orig. Ch. 2, ^28. 1 
Heath. Trans. 30.) 

" Besides the above mentioned objects," says Gamboa, (Ch. 5, § 5, 
Original p. 104) another important end is attained by registry, 
namely," &c., " by which means not only the rights of individuals in 
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relation to the mines are assured, and such important landed estates 
preserved in a regular course of succession, (1/ de arreglar unos 
fundos tan iinporiantes) hut," &;c. 

Speaking of the mines belonging to infants being denouneeable like 
others, when not kept in operation as required by the Ordinanees, 
Cramboa says : " It is with a view to provide for a ease of tiiis kmd 
that the laws of Peru direct, that upon the death ot a proprietor of a 
mine, his executors shall, if the heirs be in Spain, sell it like other 
landed property (como otros Uenes ratces) ivithiii thirty days." 
(Gam. Orig. Ch. 17, ^ 22. 2 Heath. Trans. 95.) 

And again, on the subject of the privileges of miners, Gamboa says : 
" The authors above cited reckon as another privilege, that of ac- 
quiring nine-tenths of the metals, paying to His Majesty only one- 
tenth in acknowledgement of his having given them the dominium 
directum et utile in such valuable estates (ei dominio Mil, y dtreeto 
de tan preeiosos fwiidos)." (Gam. Orig. Ch. 21, § 15. 2 Heath. 
Trans. 157.) 

The nature of the estate in mines is further shown by the character 
of the proceedings in suits relating to the right of possession, or to 
the right of property in them. The Sixty-third and Sixty-fourth of 
the Ordinances of the New Code prescribe the method of litigating 
questions involving these rights. The Sixty-third Ordinance relates 
to the possessory action, for the recovery of possession merely, leaving 
undecided the right of property. In his commentary on these ordin- 
ances, Gamhoa says : " Every kind of Interdict and subordinate 
variety of Interdict, whether framed for originally acquiring, main- 
taining, or securing the possession of immoveable or real property 
(de bienes inmoUes 6 raices), will hold with regard to the possession 
of mines." (Gam. Orig. Ch. 23, § 6. 2 Heatli. Trans. 258.) 

Whatever may have been the true nature of tho mine-owner's 
interest, and to whatever class of properly a mine may really have 
belonged, according to the New Code, it is clearly impossible for one 
who has taken the pains to understand Gamboa's Commentaries, to 
doubt, that in his opinion, that interest was the dominium dirsctam 6t 
utile, the highest degree of the right of property, and that a mine 
was regarded by him as real, immoveable, landed property. 
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The Mine-owner's estate defined by ordinances of 1783. These were 
promulgated a few years after Gainhoa wrote, and adopt his 

Wliether the learned Minister Lagunez, and the Cardinal de Luca 
were right or wrODg in holding that by the very ample terms of the 
second ordinance of the New Code, and by other laws and decrees of the 
Indies, the King of SjDain had divested the Crown of its title to mines, 
and granted them to his subjects ; whether J«dge Thompson is right 
or wrong in holding, on the other extreme, that those laws gave to the 
discoverer of a mine no right, title, interest, or estate whatever in the 
mine ; whether Gamboa was right or wrong in his opinion, which in 
the course of human events has turned out to be in medio between 
the oldest and the newest commentators, that while the King preserved 
his rights of royalty, or the right of eminent domain in mines, this 
right was perfectly consistent with the dominium directum et uUle 
therein, which he had granted to his subjects ; all these questions are 
matters of useless speculation. For the Mining Ordinances of New 
Spain, framed and promulgated a few years after the publication of 
Gamboa's Commentaries, adopt his views both as regards the rights of 
the crown, and the rights of the subject in mines, and make the law 
to be such as be said it was. 

The correctness of the foregoing assertion will be manifested by 
comparing the twenty-fourth, twenty-fifth and twenty-sixth paragraphs 
of the second chapter of Gamboa's Commentaries, which we have 
qaoted in full from the original, with the fifth title of the Mining Ordin- 
ances of New Spain. This title has the caption, " Del dominio radi- 
cal de las Minas : de s« concession d los partieulars; y del derecho 
quepor esto deben pagar." " Concerning the fundamental ownership 
of Mines : their concession to individuals ; and the duty which there- 
for must be paid." 

Art. 1. Mines are the property of my Royal Crown, as wel! by their 
nature and origin as by their reunion declared in Law 4 Title 13 

Book 6, of tl e Nueva Recop lac ou Tl & ai t cle leclaress the 

rights of the row a m nes It use-? as de?c pt ve of that „1 1 the 
term dommo r deal yi\\ h s i ot a techu al e"ip ess o \ i vl ch 
we infer froi the second art le co veys very nuch the s m m an 
ing as the d( all of wh ch Gamboa sj; 1 e 

Art. % Without separating them from my Royal Patrimony, I 
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grant them to my suhjecta in property and possession (ew propiedad 
y posetdon) in anch manner that they may sell them, exchange them, 
rent them, pass them by will, either in the way of inheritance or 
legacy, or in any other manner alienate the right which in the mines 
belongs to them, on the same terms on which they themselves possess 
it, and to persons capable of acquiring it " . This article, with- 
out separating the mines from the Royal Patrimony, grants them to 
individuals in property and in possession. It accords entirely with 
the opinion of (Jamboa, where he says, § 24, Ch. II : " Qaedando 
pues establecida la Jiegalia de S. M. en las Minaa de las Indias, y 
a^ugtarse Men con el dominio y propiedad de los Vassallos ; es in- 
eoncmo" etc. The rights of Hia Majesty in the mines of the Indias 
being then established, and they being perfectly consistent with the 
ownership and right of property of the subject therein, it is incontro- 
vertible," etc. Not content with the general declaration that the 
mine-owner has the right of property and possession, this article pro- 
ceeds to enumerate the essential attributes of that right. The power 
of disposition is given in the largest terms, and almost in the very 
words of Gamboa, when he describes that element of the right of 
property as conferred by the New Code, The right to use, enjoy and 
receive the fruits of the mine, is given in the right of possession, 
which is declared to accompany the right of property. 

Art, 3. Let 1;his grant be understood to be upon two conditions : — 
first, that they, ( the mine-owners) shall contribute to my Royal Treas- 
ury the prescribed portion of the metals ; and secondly, that they shall 
work and enjoy the Mines complying with what is prescribed in these 
Ordinances, so that the mines shall be considered forfeited ( perdidas) 
whenever a failure shall occur in complying with those (ordinances) in 
which it is so provided, and they may be granted to any person who for 
that cause may denounce them." This article specifies the conditions 
of the grant, or in the language of Gamboa, it imposes " the charge 
or quahfication" upon " the complete act of gift," which is made by 
the second article, *' And there passes to the subject this dominittm 
directum, or right of property, (d propriedad) and also the domimiim 
utile, by virtue of the gift and conce^ion of the Sovereign, which we 
hesitate not to name a gift with a charge, (una modal donaeion) bear- 
ing in mind the rules by which that species of gift is defined in tho 
law, which are reduced to these, that the gift \s a free and completjj 
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act, which being consummated, a charge attaches to the donee from 
that time forth, although it is worded as a condition," &c. That the 
estate thus created is determinable, " upon the failure of the thing 
■ constituting the object of the gift, which the donor stipulated in favor 
of himself, or of a third person, or of the Kingdom, or of the Repub- 
lic," induces us to liken such an estate to either a fee determinable 
or a fee conditional, at the Common Law. (Gamb. Orig. Ch. 2, ^ 25.) 
The mining ordinances of New Spain, or as we shali call them, the 
ordinances of 1Y83, in article 1, of Title 15, describe one of the modes 
of contracting for sapplies for the working of a mine, to be " by giving 
the soppiier a part interest in the mine itself, thus making him forever 
owner of it, ( o interesandose el Aviador en parte de la Mina, kiciim- 
dose para denipre Duefio de elW)" &e. And ag^n in article nine of 
the same title, it is said, " when supplies are furnished under a contract 
of partnership ia the ownership and property" (dominio y proiHedad) 
of a mine, &c. 

The Mine-owner's estate as desmihed in the* decree of ike Cortes of 
January 26(A, 1811. 
On the 26th of January, 1811, the Cortes of Spain issued a very- 
important decree, abolishing the Royal monopoly of quicksilver which 
had been established by Law 1, Title 23, Book 8, of the Recopilacion 
of the Indies, and repealing article 22, of Title '6, of the Mining 
Ordinances of New Spain, in so^ far as it reserved to the Crown the 
right to decide whether such quicksilver mines as might be discovered 
should belong to it, the discoverer being equitably rewarded, or should 
be worked by the latter on terms to be fixed by the Government. This 
decree was communicated to the Tribunal-General of Mining of Mex- 
ico, with an order of the Council of Regency of the same date 
addressed to that Body, directing il« execution, and suggesting the 
mode in which its objects might be the more effectually secured. The 
Decree and Order are to be found at the end of Title 6, Ordinanzas 
de Mineria, Mexican Edition 1846, and in Hatleck's Comp. p. 381. 
They are referred to in this place, because they contain very strong 
expressions, which agree with the foregoing citations, and fully sustain 
our propositions. They concede " the full ownership of mines of quick- 
silver, and the right to acquire them," (el plbno dominio y adquisi- 
<non de las Minas de Asogue) and " free trade in their products," 
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I de ms fi-utos). They give to the possessor of such 
mines the right of property in them, and their exclusive enjoymentj 
without any obligation to sell them to the State, and grant them per- 
mission to sell the products of such mines to the persons who will pay 
the highest price for the same ; " y que sus poseedores conservm su 
PEOPiEDAD Y U8UFRU0TO, s?ft que en uingun caso pueda oblic/arseles 
d enagenarlos al Estado ; dandoles ^peffmiso ademas, para que 
venden sus fndos a qmen major se los pague." They assure " in an 
inviolable manner the right of property in, and the enjoyment of, such 
real estate, and dissipate the well founded fears, which have prevented 
individuals from taking charge of such mines." Assegura de un modo 
inviolahle la propiedad y utilidad de tales fincas, y desvanece ha 
fimdados temores que retratan d los partioulares para tomarles 
a su cuidado. They guarantee " the security of the miner's perpetual 
and absolute ownership, so long as he shall conduct and work such mines, 
according to the regulations of the laws on that subject," la seguridad 
del DOMiNio ABSOLUTO Y PBRPETUO del Minero, con ial 'que enseguirlas 
reglae dadas por pumto general en layhhrarlas observe las materia." 
The foregoing Decree and Order are a part of the Mining Law of 
Mexico. They did not, in our opinion, enact any provisions touching 
the right of property in mines of quicksilver different from those which 
had been established by the Mining Ordinances of New Spain in 
respect to other mines. On the contrary, it was their object to place 
mines of quicksilver on the same footing with those of gold and silver, 
and other metals, as respects their acquisition, use, and disposal, by 
abohshing the royal monopoly in quicksilver, and by repealing such 
particulars of the Mining Ordinances of New Spain as excepted mines 
of quicksilver from the general provisions of those Ordinances relating 
to the acquisition of mines, and the right of property in them. 

The Mine-owner's Estate as described by Mexican Decree October 
1th, 182B. 
A decree of the Sovereign Provisional Junta of Mexico, dated the 



seventh of October, 1823, after suspei 

foreigners from acquiring and working 

this suspension shall he only to enable forei 

every kind with the owners of mines {los dueHos de las mlnas) which 

need supplies, even to the extent of acquiring in property shares 



which prohibit 
ines, declares the effect of 
igners to make contracts of 
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the negotiations wiiich they habilitate ; but they must take caro to 
remain subject in all things to our Ordinances concerning the working 
of mines, and the reduction of minerals, and to the other obligations 
and charges with which the nation concedes the property in that kind 
of land to every citizen (^y i las demos ohligadones y cargas con 
que la ■naeion concede la propiebad en tales fcjtdos a (oto dur 
dano)." 

The Mine-owner's Mstate m described hi/ Lares and Colmeira in 
their works on Dereeho Administrativo. 

Referring to the decree just mentioned, Lares, a Mexican author, 
in his Dereeho Administi-ativo, p. 93, remarks ; " In this notable dis- 
position the Legislature recognizes two principles of the utnaosfc im- 
portaQce : first, that the Ordinances of Mining (of 1783) are in 
force, and that by them must be regukted the working of mines ; 
second, that the nation is the person who grants property in mines 
(que concede la propiedad de las minas). But how can the nation 
grant that which it has not ; or how can it give to one person what 
belongs to another ? The law, then, has not recognized property in 
the mine to be in the owner of the soil, but has made prop_erty in a 
mine to consist in the grant (concemn) which the nation makes to 
him who registers or denounces it, conformably to the Ordinance. 

" This Bame principle is discovered in the decree of 11 March, 1842, 
which enabled foreigners to acquire real property ; in speaking of 
mines, it enables foreigners to acquire in property tJiose of which they 
may be discoverers, in conformity witli the Ordinance of the branch. 
Here again the property is seen to be identified with the grant, by 
means of the discovery in the mode determined by the Ordinance of 
1783, 

" There is no doubt, then, that our legislation, like the French, dis- 
tinguishes the property in the soil from the property in the mine ; 
recognizes that only the nation can grant this latter species of property ; 
and establishes that the grant is made in the mode determined by the 
Ordinance of 1783." 

The same principle is assertod by Manuel Colmeira, Professor of 
Public and Administrative Law, at Madrid, with great clearness and 
force. He says : " Jurisconsults and Publicists agree in the opinion 
that it is proper to distinguish in the soil (en el sudo) the right of 
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property in the superficies {^dj la superficie) from tliat in tlio dyptli 
(jisl fondo). Truly, the man who acquires a piece of land, gives not 
the least labor, nor advances the smallest capital in consideration of 
the riches Qlas nqtiezas) which it may conceal. He examines its 
fertility, its situation, its extent, and all the circumstances ^ihich 
determine its value, as a building lot, or agricultural land, but he does 
not take into account the mines which [icrehance it may conceal in its 
bowels. There is not then the least relation between the proprieior 
(of the land) and the subterranean matter, from which any right can 
be deduced." " A mine nut being an object of accessiou, nor the 
produce of labor, we must seek elsewhere' the titles by which it 
is owned and enjoyed {en otra parte debemos buscar los tltnlos de mi 
propiedad y aprovckamimtos) ." (^Cohn. Per. Adin. J^^p. N""- 
1430, &c.) 

ComonforCs Decree of 1 February, 1856. 

Art. 1. Foreigners domiciled and resident in the Repubhe may 
acquire and possess country and city property, (propiedades rusticas y 
ufhanas) inclvMng mines of ail kinds of metals, and stone coal, 
whether by purchase, adjudication, denouncement, or by any other 
title of ownership whatsoever, (cualquiera otro Htulo de dominto) 
established by the common Itiw, {hyes comunes) or by the Ordinances 
on mining. 

Art. 7. Foreigners who may acquire property, rustic, urban, or in 
mines, {propiedades rusticas urbanasdde -ininas) &c. (1 Arcliivo 
Mexicano,666.) 

A Mine as defined by Mcriche. 



MiNA — That part of the earth (Uerra) in which metals or minerals 
are formed. 

We think the foregoing authorities auffieient to satisfy the mind of 
a reasonable inquirer that the mine-owner's estate is a right of prop- 
erty in and to the very substance of the mine ; and that the mine, 
regarded as the subject of property, belongs to that class of things 
under the laws of Sp^n and Mexico, which the common law of Eng- 
land denominates land. 

Pursuing the question a step further, we propose to fortify the prop- 
ositions which we have established on the words of the ordinances, 
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»nd the opinion of learned writers, by setting forth the reasons of the 
law j and these we will deduce from the nature of their subject mal^ 
ter, and illustrate by brief reference to the legislation of many Euro- 
pean states. 

The difference between Minerals and other parts of the Earth's 
siihstanee, leads to separate and distinct Legal Provisions. 

So entirely different in their qualities are the various materials 
which compose the earth's substance — so different are they in their 
uses, in their value, and in the means by which they are rendered 
available, that the laws of all nations, with perhaps a few insignificant 
exceptions, have treated these differences as the fundamental grounds 
of separate and distinct policies. 

The first legal and necessary consequence of these essential differ- 
ences is, the division of the earth's substance into two species of 
things, each of which, regarded as the subject of property, is to 
be acquired, used and disposed of, in the mode, and upon the terms 
prescribed for that species. Although the things belonging to each 
species possess all the attributes of land, being immoveable corporeal 
hereditaments, and the name land is therefore generic, and in strict 
legal acceptation applicable to both species, yet, in common parlance, 
and frequently even in legal language, this generic name is used to 
designate one of the two species, while the other is called a mine, or 
vein, or stratum, or by some other characteristic name. The nomen- 
clature is not peifect, but sufficiently so for all practical purposes ; 
for, while the name land, is usually applied to one species, from the 
greater frequency of its use in that respect, its definition is so plain, 
that no one can fail to perceive that it includes both, when it becomes 
necessary to predicate of either, the generic attributes of land. 

From this division results the rule of construction common to alt 
codes which recognize these two species of property, that a grant of 
land by the sovereign does not convey the minerals embedded in the 
earth. What things are considered as not passing by such grants, 
depends upon the distribution of the various materials of the earth 
between the two species, or upon what things are considered as 
belonging to each. In this respect the laws of the various States dif- 
fer. Thus, in England, a grant of land by the King does not convey 
the ores of gold and silver, or the substances with which these metals. 
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are ini\pl i crmhinel liit it luniej'' all the ii^t t tl eirtli mb 
stance ii m the buifice ti the eentie Und r the bpanish mj 
French law?, indeed, under the liws of neiily ill the States of 
Europe this rule of ccnstiuction has a much larger opeiation ioi by 
them 1 much greitei number and variety <"f thinj,^ ire 'UiSip.ned to 
that species of property T^hich 18 governed ly piovi'^ions relating to 
the acquisition, use and disposal of nuneial sulstances By the 
Spanish Ordinances of 17''3, Title 6, Ait 22, " not only mines of 
gold and silver, but also mines of f reciou^ atones, copper, tin, quick- 
silver, antimony, zinc, bismuth reel snlt ind any other fossils, 
(whether perfect metal<< or hilf minerilb) and bitumen or mineral 
tar," are embraced in the species to which the provisions of the Min- 
ing Ordinances ipfly By the Fiench law of 1810, gold, silver, pla- 
tinum, mercury, lead, iron, coppei, tin, zinc, calamine, bismuth, cobalt, 
arsenic, manganese, molybdenum, plumbago, and a variety of other 
substances, whether enclosed in the bosom of the earth, or existing on 
its surface, do not belong to the owner of the soil, but ai'c governed 
by mining laws. (Teuld^s Sup. to the Codes, Verb. Mines, p. 133.) 

This rule of construction in the English law will be found in 8. 
Bac. Ab., p. 40. 

" As a consequence of this liberty to seek for mines," says Gam- 
boa, " extended absolutely to all persons, it follows that they must be 
regarded as not having passed with grants of land (^fundos) from the 
Sovereign, unless particularly mentioned." (1 Heath. Gam. 132.) To 
the same effect is Soloraano in his Pol. Ind. lib. 6 eh. 1, J^io. 17, 
where he says, " so that although private persons may allege and 
prove that they possess such lands (tierras) and their appurtenances 
by special gift and concession from the same Princes, no matter how 
general may be the words with which the grant is made, this will not 
of itself be of any avail or advantage to them for acquiring or gain- 
ing thereby the mines which may be discovered in the lands, unless 
it is so especially provided and expressed in said grant." In refer- 
ence to this rule of construction, and to the reasons on which it ia 
founded, Colmeira, as above stated, remarks that, " Jurisconsults and 
Publicists agree in the opinion that it is proper to distinguish in the 
soil, (en el suelo') the right of property in the superficies, (& la superfi- 
cie') from that in the depth, (dd fondo'). There is, then, not the 
least relation between the proprietor, [of the superficies] and the sub- 
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terranean matter, from which any right can he deduced." " A mine, 
not being an object of aceoasion, nor the produce of labor, we must 
seek elsewhere [that is, than in the title to the superficies] the title 
by which it is owned and enjoyed," Laies, in the place above cited 
says, " The law, then, has not recognized piopeity m the mine to be 
in the owner of the soil, but has made property in a mine to conisist in 
the grant which the nation makes to him who re^isteis oi denounces it 
conforniably to the ordinance." 

The French law of 1810 declares that, " Mines '.hill not be worked 
except in virtue of an act of concessaion deliberated m the Council of 
State. That act [of concession] regulates the nght? of the proprie- 
tor of the surface (&a proprietaires de la surface) in the products of 
the mines which are granted." 

It gives the perpetaa! right of property in the mine, which is hence- 
forth disposable and transmissible like all other things, etc. " Mines 
are immoveable property." " From the moment when a mine shall 
be conceded, even to the proprietor of the surface, this property shall 
be distinguished from that of the surface, and thenceforth considered 
as a new property." Teidet, Sup. aux Codes, verb. Mines. 

M. Le Guay, in his Thesis on Mining Legislation says ; he agrees 
with Mirabeau in the proposition, that any legislation which does not 
recognize two species of property, one in the surface of the earth, 
and the other in its depth, would be absurd. Page 125. 

That this subdivision of the earth into two distinct species of pro- 
perty, each of which is regulated in its ac j^uisition and enjoyment by 
a code of laws suitable to itself, is a principle of legislation common 
to almost all the States of Europe, will be established by the follomng 
authorities : 

M. Blavier in his work Oti the General Jurisprudence of Mines 
in Oermani/, under the head of Essential Conditions of good Legisla- 
tion, uses the following language : 

" It is a truth which has been admitted for a long time, that the 
preservation and prosperity of mines, depend essentially on the 
adoption of a system of laws calculated to reconcile the interest of 
the public with that of those who work them. It is undoubtedly to 
reach that end, in a manner more or less direct, that the governments 
of ancient and modern nations published general or particular rcgula-. 
tions on so important a matter. 
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" These regulations vary in then subit'iiiLe, ^ccJldlll^ to the pim 
ciplea adopted in each couatij on tho question of the ownei^hip of 
mines; whether it is coosideied inheicnt m the soil, or on the con 
trary, is regarded as public propeity In the Ust ei^e the suveieign 
alone can enjoy them, and when he does not do so himself, he must 
reserve to himself the most rigorous supeiintendency over those to 
whom he grants the useful ownership, (^^ropriStS utile). 

" Long experience proves that the European States, in which the 
working of mines has taken the widest range, and where it has been 
kept up with the greatest assiduity, are those where legislation ia 
based upon {la UberU des Mines) the free working of mines ; subjects 
ed, however, to the active superintendence of a just, strict and 
paternal administration, exercised under the pye of the Prince." 

" It is these conditions which the governments of ancient and 
modem States have made efforts to fulfill, in admitting ncai'ly all of 
them, that the sovereign alone has the right to dispose of the public 
property in mines, or to confer on others the useful enjoyment 
thereof." 

The expression, lihertS des mines, is defined by Richard. Legis. des 
mines, p. 3, tiote, as follows: " The regalian rightin mines (in Ger- 
many Berg BegaV) means the right reserved by the whole State 
represented by the sovereign, to dispose of subterranean property as 
a public property, independent of the private ownership of the land 
which conceals it, and for the greatest advantage of society. The 
moat genera! application of the regalian right, is what we call freedom 
of mines, (lihertS des mines) after the Germans (^Bergfreyheit). 
"Freedom of raai&a— (libeHS des mines) signifies the right 
granted by the sovereign to every individual, to partake of subter- 
ranean property, hy working (expldtanf) mineral substances, whether 
in his own land, or in that of another ; but always conforming, under 
the continual direction of the sovereign, to well defined conditions, 
capable of assurmg the preservation of both mmeral and agricultural 
wealth." 

The regalian right in mines is defined by Cancrin in his Droit 
Public des Mines en Mlemagne, translated into French hj Blavier, 
p. 2, as follows : 

" By the name of regalian right is understood the right inherent 
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" 111 the sovereign character, and which rests on the distinction to be 
" made between pubhc property or that of the State, and private 
" property. 

" According to the German statutes its origin appears to date back 
" to the most remote periods of raining enterprise. It was held by 
" Charlemagne as forming an essential part of the rights of the prince. 

" The regalian right was transferred by the emperors of Germany 
" to the different Sovereigns of that country ; and since then, it became 
" for each one of them individual property, which sometimes they 
" nevertheless enjoy in partnership where their territories adjoin one 
" another ; that common enjoyment is regulated by particular eonven- 
" tions." 

On the nature of the regalian rigM, M. Blavier makes these re- 
marks : 

" The regalian right, from the exercise of which results the liberty 
of working the mines, ( berg frdhetf) is based on the principle that 
mines should be declared public properties, because, in truth they 
belong tone one in particular, that they should be worked for the great- 
est interest of all, and besides, that end will always be reached more 
securely, on the part of the sovereign, if he works them himself, or by 
the intervention of those whose labors are placed under his superinten- 
dence, than by the owners of the soil. That question has been solved 
in the affirmative, in favor of the regalian right, by Mr. Heron de Vil- 
lefosse, after baring examined the contrary opinion of different juris- 



" The same opinion was held by Mr. Karsten in the work p 
by him in 1818, under the title of Archives for the working of mines 



" It is therefore not surprising that the regalian right should have 
been confirmed by nearly ail the governments of the northern coun- 
tries. (_ Blavier Juris, des Mines, Note,f.^.') 

The existence of the regalian right in mines, its nature, the extent 
to which it has been used, and the mode of its exercise by the various 
nations of Europe, have been fully shown by M. Heron de Villefosse 
in his great work on La Riehesse MineraU. This work we have not 
been able to procure, but M. Blavier, in the volume to which we have 
referred, gives a summary of De VJllefosse'a exposi from which it 
appears that as far back as the time of the Athenians, mines were , 
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regarded as the property of the Republic, and were sold or leased by 
the State. The same was the case in the Roman Empire. Among 
the modern States of Europe, the same principle prevails in Germany, 
Austria, Upper Saxony, Bavaria, Westphalia, Hesse, Mansfeld, Han- 
over, Prussia, Sweden, Norway. " In England," he says, " gold and 
silver mines,' are the only ones to which the regalian right, really 
is applied. The Prince also reserved to himself the free exercise of 
that right, in regard to lead mines in Derbyshire, and those of tm 
in the county of Cornwall." "All other mines are considered as 
property inherent in that of the soil, and in consequence of this prin- 
ciple every owner of the surface may work them freely without per- 
mission," kc. (^Blavier Jurisp. des Mities, Preface f. Vetseg.) 

" In Spain," he says, " the regalian right is exercised in different 
ways by the Government. 

" Hence it is, that it reserves to itself the working of several mines, 
and leases them to individuals ; 

" That it gave limited permission to search for mines, which never- 
theless cannot be put in operation, unless a special grant, which it is 
the duty of the Superior Council to make, be delivered and obtfuDed ; 

" That it disposes of the products of certain establishments, buying 
them at a fixed price ; 

" That it sabjeetj all those who undertake the working of a mine to 
certain duties, which are fixed by the grant." (^Blavier Jurisp. des 
Mines, ut supra.) 

M. Blavier clearly refers here to the law of Sp^n of 1825, about 
which much may be learned from Escriche, and not to the Ordinance 
of 1783, intended for New Spain, and subsequently put m force in 
other Spanish dominions in America. 

The Pragmatica of Don Alonzo XI, in the year 1383, shows that at 
that early day mines were considered the property of the Crown. 
( L. IX, Tit. XVIII, Law 1, Nov. Recop. Halleck's Col. 4.) 

The law promulgated by Don Juan I, at Eirbiesca in 1387 may be 
regarded as the first Spanish Mining Ordinance, It grants a genera! 
right of search in all lands, whether public or private, for mines of 
gold, silver, quicksilver, and tin and stones, and other metals. " And all 
" that shall be found and taken out from said mines, shall be divided 
" as follows : First, there shall be deUvered and paid therefrom to the 
" person who has taken out the mineral, all the expenses which may 
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" be incurred in excavatiDg and extracting it ; and of that which may 
" remain after deducting said expenses, the third part shall belong to 
" the person who has taken it out, and the other two-thirds to ourself." 
(i». XI, Tit. XVIII, ley 2, Nov. Recop. SalUck's Col. 5.) 

This law gave a mere license to search for and work mines, and did 
not grant to the discoverer a right of property in them. Neither was 
registry required, nor did it define the siae of a mine. We draw the 
attention of the Court to the terms of this Ordinance, contrasting so 
strongly as they do with the Ordinances of 1584 and 1783, in respect 
to the right of property in mines, granted by tbe latter. 

The important law of January 10th, 1559, in the reign of Philip II. 
resumed all grants of mines of gold, silver, and quicksilver, and in- 
corporated them in the Royal Crown. " We reclaim, resume, and in- 
" corporate in ourself and our crown and patrimony, all the mines of 
" gold, and silver, and quicksilver, of these our kingdoms, in whatso- 
" ever parts and places they may be," &c. " And we will that said 
" mines shall and may henceforth (without any other act of seisin, 
" [aprekension] and possession) belong to our seXA crown and patri- 
" mony, in accordance with, and as by the laws of these kingdoms, 
" and ancient usage and custom, they do belong to us," &c. " This 
reclamation and incorporation m our royal patrimony," the law 
declares, " are not made with the object or purpose that we alone, or 
others in our name alone, shall search for, discover and work such 
mines ; but as, on the contrary, it is our intention and will that 
our subjects and citizens shall participate and have a part in said mines, 
and engage in the discovery and working of them ; therefore, by these 
presents," &c. The law then proceeds to give a general right of 
search, and to give such mines as may be discovered to the discoverer. 
(Lib. IX, Tit. XVIII, 1. 3. Nov. Recop. Halleck's Col. 6.) 

Next in order come the Mining Ordinances of 1563, known as the 
Ordinances of the Old Code, whereby the King, in exercise of his 
right of property in mines, disposes of them to his subjects on the 
terms and conditions named. (Lib. XIII,L. V., Reeop. de Cast'dla. 
Halleck's Col. 17.) 

These were succeeded by the Ordinances of 1584, known as the 
Ordinances of the New Code, and afford a still stronger instance of 
the exercise by the Crown of its right of property in mines, in the 
grants which are made of them to discoverers and workers. 
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Tlie second article of these Ordinances declares, tliat, in order to 
benefit and reward aobjects or foreigners who discover and work mines 
of silver, " we will and command that they shall have the mines, which 
shall be their own private property in possession and ownership, and 
that they shall have power to do, and may do with the mines whatever 
they can do with their own private property." The original is in 
these wortls : " Querewos y mandrnnos, qwe las hayan y sean suyas 
propias en poseston y propiedad, p que puedan hacer, y hagan de 
eUas como de com propia suya." It is impossible to devise any 
form of words which more clearly conveys a right of property in and 
to the very substance of a thing. 

These agmn were succeeded by the Ordinances of 1783, or the 
Mining Ordinances of New Spain. By them the property of the 
Crown in mines is reaffirmed, in these words : " Mines are the prop- 
erty of my Royal Crown, as well by their nature and origin, as by 
their reunion, declared in Law IV, Tit. XIII, Book VI of the Nueva 
Becopilacion." " Without separating them from ray Royal patrimony, 
I grant them to my subjects in property and possession," &c. (Ord. 
1788, Tit. V, Arts 1, 2. Halleck's Collec. 222.) 

Whatever may be the true meaning of the regalian right in mines 
in other European states, there can be no doubt that in Spain the 
Crown owned the mines as a public property, and on that bam . 
disposed of them to individuals. There prevailed in Spain and the 
Indies, then, the liberie des mines — the Bergfreyheit of the 
Germans — which, we are told by Blavier and De Villefosse, above 
cited, is the most general and extensive exercise of the right reserved 
bj the State to dispose of subterranean property, as a public prop- 
erty, mdependent of the private ownership of the land which con- 
ceals it. 

In their opinion in Chouteau vs. Melony, 16 How. 203, the Su- 
preme Court very truly say, that whatever difficulty there may be in 
ascertaining what estate the subject had in mines, under the early 
Ordinances, yet, " as to the right of the Crown there can be no un- 
certainty," for, by Law 5, Title 15, Part. 2, " the property of the 
mines was so vested in the king that they were held not to pass in a 
grant of land." And in this case the Court also say of the Ordi- 
nances of'1783, that they granted the mines of every species 
of metals to all the subjects of the King's dominions — that the mines 
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diSLO^ ered by Indians were iethied to be, in rLipeut to biundanea, 
on the simp footing, without iny distinction, as those woilved op dis- 
coveied by fepanwrds, and thit niui,h uiic was tiken to pieaer^e for 
the Indians then propei tyin mines (XM Cmti',, flfe, 97, 9h ) 

In regard to the proprietary right of the Crown of Spain 
in mines, the Supreme Court attach the same meaning to the re- 
galian right that De Villefosse, Blavier, Cancrin, De Pooa, Rey, and 
other eminent civihans do. 

The regalian right over mines in France, was variously exercised 
under the old monarchy. In 1791, the whole subject of mining leg- 
islation was fully discu^ed in the Constituent assembly, and the 
debate on it was very earnest and able. We believe it was in this dis- 
cussion that Mirabeau made his last speech. The law passed on the 28th 
July, 1791 ; but it turned out in practice to be very defective, as it 
gave nothing more than a license to mine, and did not confer a right 
of property in the mine, and was repealed by the celebrated law of 
the 21st April, 1810, which has continued in force to this day. We 
shall refer to it a Uttle further on. 

We now proceed to point out some of the particulars in which the laws 
relating to property in minerals, differ from those relating to 
property in the surface, or soil. 

The two sets of legal provisions designed to carry out the policy of 
a state in regard to these two species of property, the surface and the 
minerals, will be found in aO codes to differ in two important respects : 
first, in what shall constitute the consideration for the grant, advanced 
by the individual to the Prince or State, or to whatever person, natu- 
ral or artificial, is by theory of law the source of title ; and secondly, 
in the terms and conditions imposed on the grantee which enforce the 
policy of the government with respect to the obligations which the 
grantee incurs to the State by the ownership of such property. The 
least reflection will convince us that these differences are not arbitrary, 
bat are the result of reason and necessity, and are gi-ounded in the 
essential qualities of the things to which they relate. 

The great consideration recognized in all mining laws, as that 
which entities an individual to a grant of a mine is, discovery. This 
results from the scarcity of the more valuable minerals, and from the 
carefui concealment which nature practises in placing them in locali- 
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tics remote from thoso whicli alio has assigned to man for his habita- 
tion and support j in disguising them by mixture or combination with 
other substances ; and in burying them from sight in the bosom of the 
earth. 

■' Metal" says Solorzano, " is a Greek word ; and some say it is 
taken from a verb in the same language, which signifius to seek, or 
search for." Pol. Ind. Ub. 6, Ch. 1, No. 15. He, therefore, who 
discovers a mine, is practically the creator of so much wealth as it 
contains ; and to that extent he enriches the State, " If the inven- 
tors of arts tending to the common benefit of society," says Gamboa, 
" are justly entitled to rewards, the discoverers of mines, the precious 
metals produced from which are the main-spring of the arts and the 
animating spirit of commerce, are still more proper objects of such 
encouragement. For rewards so bestowed, besides being a proper 
return for the labor and anxiety of the diacoverera, have the further 
effect of stimulating others to search for veins and mines, on which 
the general prosperity of the State mainly depends." (1 Heath. 
Gam., 259. j 

Title VI of the Ordinanzan de Mineria, which treats of the modes 
of acquiring mines, says in its first article, " Aa it is very just 
and proper to reward with partieuiarity and distinction, those who 
dedicate themselves to the discovery of new mineral places, and 
metallic veins which exist in them, in proportion to the merit, import- 
ance and utility of such discovery, I order and command that the dis- 
coverers of one or more mineral hills absolutely new, in which there is 
no mine or trial-pit open, may acquire in the principal vein which they 
may select, as much as three pertenencias, continuous and uninter- 
rupted, according to the measurement which hereinafter ehall be pre- 
scribed ; and that, if they may have discovered more veins, they may 
have one perteneneia in each vein." 

The principle that discovery is the valuable consideration for a 
grant of a mine, is recognized throughout all the laTjs of Spain, 
relating to the acquisition by an individual of a right of property in 
mines. In proof of which, I refer to the following laws and urdi- 

1. The law of 1387, Lib. IX, Tit. XVIII, !. 2, Nov. Recop. 
Halleek's CoDec, 5. 

2. Law 10 January, 1.559, Lib. 9, Tit. 18, 1. 8, Nov. liocop.— 
Hallock's Col. 9. 
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3. Ordinamas 1563, Arts. 1, 21, 22 ; Lib. 6, Tit. 13, i. 5, Recop. 
de CastiUa. Halleck's Co!., 17, 24, 25. 

4. Ordinanzas 1584, Arts. 2, 17, 22, 23, SI. Lib. 9, Tit. 18, 1. 
4, Nov. Recop. Halleck's Col., pp. 70, 76,78, 79, 84. 

5. Lib. 4, Tit. 19, t. 1, Kecop. de Indias. Halleck's Col., 130. 

6. Lib. 4, Tit 19, 1. 3, Recop. de Indias. HaUeek's Col., 132. 

7. Lib. 4, Tit. 19, 1. 4, Recop. de Indias. Halleck's Col., 132. 

8. Lib. 4, Tit. 19, 1. 15, Recop. de Indias. Halleck's Col., 139. 

9. Lib. 8, Tit. 11, 1. 1, Recop. de Indiaa. Halleck's Col., 164. 

10. Ordinanzas de Mioeria, 1788. Tit. 6, Art. 1. Halleck's Col., 
223. 

11. Decree of 26 January, 1811, of Cortez of Spain. Halleck's 
Co!., 382. 

We will Dot, at this place, cite tlie laws and decrees of the Mexican 
government relating to the discovery of quicksilver mines. They are 
so numerous and important, that we will treat of them, in more immedi- 
ate connection with the case, than these general remarks will permit. 

Invention or finding:, which Sala says is one species of occupation, 
is declared by him to be the manner in which mines are acquired, 
when absolutely new mmeral places are discovered, or unknown veins 
in known mineral hills. To the discoverer of the first, three perte- 
nencias are granted by the ordinances ; and to the discoverer of the 
last, two. But he who diacovei's a new mine, in a known vein, is not 
considered a finder {Inventor}. Denouncers of abandoned mines, he 
says, may be regarded as occupiers. And he adds, there are there- 
fore two modes of acquiring mines ; the one being discovery or 
finding ; the other, denouncement or occupation. (2 Sala Meji. 58.) 

Discovery, as a source of title under the Spanish law, is farther 
illustrated in the finding of treasure, whether of gold, silver, or pre- 
cious stones ; one-fifth going to the treasury, and the remainder to the 
discoverer. (2 Sala Meji. 58.) 

The right of a dbcoverer of a mine to have tlie preference in the 
concession, is recognized in the mining laws of nearly every country 
in Europe. In his work on Mining Laws, Delebecque says : " We 
have seen that Bohemia has been regarded as the country, in Ger- 
many, where mines were first worked. It may also be considered as 
the cradle of jurispradence on the subject. A confirmation of the 
customs of Iglau, in Moravia, is cited as the most ancient legislative 
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monument. It ia by tlie King of Bohemia, dated in 1248, and has 
the title, Jus. Munidpale et, Montamim Iglaveme. In 1295 ap- 
^ye^i-eiihe constiiiitiones juris metatlici Wmceslai regis. They were 
followed by some other laws. Finally, in 1548, Ferdinand, King of the 
Romans, published the fatuous ordinance of Joachimstal, which is 
generally regarded as the basis of metallic law in Europe. The lat 
Art. of the Ordinance of Joachimstal says : " It is permitted every 
miner to dig in any ground in search of metals, veins, lodes and beds, 
without hindrance from the lord and the proprietor of the land. He 
who opens a vein shall he regarded as the discoverer, and have cer- 
tain rights in it— that is to say, the right to receive a part of the 
same vein ; the other parts of the vein may be granted to the first 
who may request a concession of them. The discoverer, besides, may 
ask for them, for himself. (1 Delebecque Legis. des Mines, 39.) 
The first article of the famous Ordinance of Joachimstal, the basis 
of metallic law in Europe, begins by giving a general right of search, 
and by offering in reward for discovery, a grant of the mine to the 



In Hungary, in Saxony, and in Germany generally, the same 
system prev^ls. Delebecque Leg. des Mines, sec. 53, tiT, 83, 154, 
225 ; Blavier. Jurisp. des Mines en Allemagne tome. 1, p. 34, 
et seq. 

Circumstances rai-ely permit discovery to be viewed as a valuable 
consideration in the distribution of tho soil, or surface of a country 
among individuals. It applies rather to the finding of new countries, 
and is regarded as a source of title to the nation by whose citizens 
they are discovered. In tho case of Johnson v. Mcintosh, it is laid 
down by Chief Justice Marshall, that discovery is the original founda- 
tion of titles to land on the American continent, as between the 
different European nations by whom conquests and settlements were 
made. (8 Wheat. 573.) 

The discovery made, then occupation, use, cultivation, all thut is 
understood by the eomprehenave term, SBTTLBMEtrr, comes into phiy, 
as the grand source of valuable consideration. Such is the consiilpr- 
ation which underlies the preemption system of the United States. 
It is founded in reason, and in the nature of things. Hence the indi- 
vidual who advances, to the State such consideration, has a strong 
position in law, and is the peculiar favorite of equity. The truth of 
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thia assertion la copioiislj^ illustrated in the legislation of Congreaa, 
and in the decisions of the Supreme Court, in reference to land claims 
in Louisiana and Florida, derived from the old governmenta of those 
countries. The legislation of Congress has been directed solely to 
the recognition of antecedent rights ; and has been careful not to give 
any new ones. (U. S. v. Reynes, 9 How, 127.) Therefore, all the 
principles of decision, established by law, are based on the relation 
between the claimants and the old governments, and it is only the 
application of such principles to individual eases, that we find in the 
judgments and opinions of the Supreme Court. In ita broadest souse, 
and most remote consequences, settlement under contract is considered 
by Congress and the Supreme Court, as the valuable consideration 
given by the individual to the State, which so affects the conscience 
of the latter, that in good faith it cannot withhold title. This principle 
underlies all the legislation of Congress, and all the decisions of the 
Supreme Court on this subject. 

The full force and true merit of discovery, viewed as a valuable 
consideration given by the individual to the State, is recognized by the 
Federal government in its legislation on the guano islands. At the 
discretion of the President, such guano islan(Js as are discovered by 
citizens of the United States, may be considered as appertaining to 
the United States ; and the discoverer may be allowed at the pleasure 
of Congress, the exclusive right of occupying such island for the pur- 
pose of obtaining guano. (E gitleysDj, 301.) Discovery, in this 
law, is regarded not only as the torn dat on of the nation's right of 
sovereignty and jurisdiction o e the si nds but also as a valuable and 
sufficient corsideration for tl e tra sfer by tl e nation to the individual 
discoverer, of the proprietary berest the material which alone is 
Supposed to give the least value to such islands. 

Between the discovery of a mine, and the invention of a useful ma- 
chine, there is a striking analogy, both as respects the benefit they 
confer on the community, and the right to their fruits which accrues 
to the discoverer and inventor. The right of property in the inventor 
are acknowledged and protected by the laws of the United States. 
Gamboa, who represented Spanish thought on this subject, and who 
wrote in the spirit of the law by which this case ia to be decided, was 
of the opinion that the discoverers of mines are still more worthy of 
reward than the inventors of useful arts. 

If it is true that the land system of the United States is the best 
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which ii)Y mti 11 hi-i e\u ilipkd to "itcme the speedy and thorough 
lettiement ot \a&.t unoecupipd tiaets of land, it is equally true that 
the QHum^ laws oi Spam, which are bebtveiJ to have reached tbeir 
gieitest perfection m the Ordinances of 1783, are certainly aa good 
as an^ thit were ever fr^med t) promote the discovery of mines, and 
the full and rapid development of the mineral resources of a country. 
D. Lucas Alaman in his history of Mexico, Vol. I, p. 61, says, " The 
Ordinances which were framed and published on the 22d of May, 1783, 
proposed hj the Tribunal, and grounded upon what Gamboa had said in 
his Commentaries on the ancient Ordinances, are a mode! of prudence 
and knowledge, and a glorious monument of the wisdom of Velasquez, 
and of the Minister D. Jose Galvea, who was visitor of New Spain, 
and afterwards genera) minister of the Indies, with the title of Marquis 
of Sonora." In the land system of the United States, and in the 
Mining laws of Spain, then, we may be said to have examples of the 
most perfect legal provisions for carrying out the true policy of States 
in reference to the acquisition, use, and disposal by individuals of the 
two species of things which compose the earth's substance, and which 
are the foundations respectively of most of what is called wealth. In 
the first of these, the great, leading, valuable consideiation which the 
State requires from the individual, is settlevient , in the second, it is 
discovery. In both, reason and truth have been consulted Indeed, 
these systems are founded in necessity, and giow cut of the essentia! 
qualities of the things on which they are designed to opeiate 

The experience of more than half a century has exhibited to us the 
value of our land system, and rendered us familiar with its sound 
theory and great results. We know the system thoroughly in all its 
parts and workings. We appreciate fully the magnitude of the objects 
it proposes to accomplish ; the wisdom of the means it employs to secure 
them ; and the grandeur of the results it has successfully achieved. 
The system has attained all its ends, and in fact, exceeded the most 
sanguine expectation of its founders. For it has created nations, and 
untold wealth, within a period so marvelously short, that the world is 
astonished at our mighty progress. 

But to any system of law which, regarding minerals as a species of 
property distinct from the surface or soil, and as the greatest source 
of national wealth, designs so to regulate tbeir acquisition, use and 
disposition by individuals, as best to promote their discovery and devel- 
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opment, the people of the United States, save only in California, Ore- 
gon and Utah, are utter strangers. On the other hand, it was with 
laws having precisely these ohjects, that the Spanbh mind was most 
familiar. " Spm, by a very singular fatality," says Gibbon, " was 
the Peru and Mexico of the old world. The discovery of this rich 
western continent by the Phoenicians, and the oppression of the sim- 
ple natives, who were compelled to labor in their own mines for the 
benefit of strangers, forms an exact type of the more recent history 
of Spanish America. The Phoenicians were acquainted only with 
the sea coast of' Spain ; avarice, as well as ambition, carried the 
arms of Rome and Carthage into the heaj-t of the country, and 
almost every part of the soil was found pregnant with copper, silver 
and gold. Mention is made of a mine near Carthegena, which yielded 
every day, twenty -five thousand drachms of silver, or about X300,O00 
a year. Twenty thousand pounds weight of gold, was annually 
received from the Provinces of Asturia, Gallicia and Lusitania." — 
(1 Bohn's Gib., 204.) 

In treating of the mineral H'ealth of Spain, Gamboa says, " In the 
history of the Maccabees, where the great power of the Eomans 
is described, it is mentioned as one of their mighty acts in Spain, that 
they had made themselves masters of the rich ores of gold and silver. 
Prom no other country (according to Fray Juan de la Puente, who 
cites Solinus, Pliny, Lucius Floras, Strabo, Posidonius, Polybius, 
Aristotle, Diodorus Siculus, Herodotus, and other Greek and Latin 
authors,) could so great an abundance of these rich ores be pro- 
duced." * * * "It is, however, quite enough to look at our laws 
and ordinances, by which it appears, that the reason of Philip II. 
annexing the mines to the roya! patrimony was, that it had been 
understood from of old, that they were very rich and abundant" * 
* * " The practice of this important branch of industry first fell 
into disuse, either from the continual exercise of am^, or from the 
difBculties of mining, and the poorness of the ore ; and then, the dis- 
covery of the New World supervening, Spain became altogether neg- 
lected, and her mines were filled in and lost.'' And in another place, 
speaking of the trade of Spain, he says, " All which profits have 
their source in the specie of, the Indies, and principally in the four- 
teen millions of hard dollars, annually coined in the great mint at 
Mexico. No monarchy but our own, is adorned with grandeur like 
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this ; much less can anj oth8r sovereign boaat of so great an extent 
of empire as ours ; slncerelj do I wish it eoulcl be peopled with a 
greater number of Spaniards, to bring into ciyOization the large space 
yet remaining anreelaimed in that vast continent." * • * " 'fhe 
trade of Spain, then, ultimately sweeps off the whole of the rich pro- 
duce of the mines, but not till it has served to support numerous vil- 
lages, towns and cities, extended over a vast space from east to west, 
and from north to south, exclusive of the missions and remote posts. 
And if, notwithstanding all this, the Spaniards are to be called the 
Indians of other nations, be it so ; but let them not be deterred by the 
apprehension of being visited with this appellation, from fervently 
praying for many future Columbuses, Cortezes and Pizarros, to exalt 
the lustre of their national fame." (Gam. Com. chap. Ill, Nos, 7, 8, 
12, 18, 19.) 

In treating of the precious metals derived by Spain from the mines 
in America, as connected with the wealth and grandeur of the Empire, 
Solorzano remarks : " Now as I am about printing this, there has 
come into my hands a sensible paper, written as it seems by a minister 
or secretary of the King of Denmark, in which, answering some un- 
founded reasons with which the French party in the present Congress 
of Munster attempts to depreciate the glory and power of Sp^n, and 
to prove that it is about to fall, says : it is such that there may he ap- 
plied to it the words of the poet respecting Niobe : Mayor soi que ha 
dailos de fortuna, pies aunque quite mucho, mas me queda. And 
this was soon proven, for the news reaphod the same Congress of the 
arrival of the galleons, which brought to our king more money 
than the revenues of France and Sweden, and all their kmgdoms 
would amount to in ten years ! But why are particular proofs 
required in a matter so notorious, which all the kingdoms of Europe, 
and even of Asia confess, and have generally felt ? for, as Father 
Escribano says, if anything proves such wealth, it is the various tricks 
to which they have resorted to get them away from us a pomt 
in which the learned juriaconsuit, Alonzo Carranaa, blammg in this 
respect our want of care, and proposing means to remedy it, affirms, 
that since the Indies were discovered, there have left Spain more than 
fifteen hundred millions, without the smallest part returning . a thing 
greatly to be regretted ; for, as I have said in another place, we ought 
to apply all our study and genius to bring about the opposite result. 
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And it is well known, and France even boasts of it, tliat she has been 
totally wanting in these precious metals since the reign of its King 
Henry IV, who used to aay, according to Pedro Mateo and Tomas 
Lancio, ridiculing our want of care, that he did not' require to have 
them, as the Spaniards were his debtors and tributaries, and 
that he was not obhged to seek them of us, as we collected and 
brought to him each year more than four millions." (Solorzano Pol. 
Ind. Book VI, Ch. I, Nos. 12, 13.) 

It is therefore clear that whatever in reality may be tho effect 
of great mines of the precious metals on the welfare of States, 
the Spaniards shared the opinion of mankind from remote antiquity, 
in regarding them as the greatest source of national wealth, and 
strength and grandeur. In connection with this subject, it ia worthy 
of remark that, although the speculations of political economists have 
recently led to the establishment of many propositions respecting the 
true elements and sources of the wealth of nations, which, now that 
they are demonstrated, we wonder should ever have been doubted, yet 
in the debates of statesmen, &ni in the discussions of philosophers re- 
specting them, the source most prolific in fallacies and errors, the 
prejudice which served most to obscure the light of truth, was ^e 
idea that wealth consisted in tho precious metals only, and that legis- 
lation should so direct the affairs of trade as to cause the greatest ac- 
cumulation of gold and silver in a nation. In the preliminary remarks 
to his work on political economy, Mr. Mills, speaking of the Mercantile 
system, says ; " While this system prevailed, it was assumed, either 
: tacitly, in the whole policy of nations, that wealth con- 
1 solely of money ; or of the precious metals, which, when not 
y in the state of money, are capable of being directly converted 
into it. According to the doctrines then prevalent, whatever tended 
to heap up money or builion in a country, added to its wealth ; what^ 
ever sent the precious metals out of it, impoverished it." And 
in another place he remarks, that, although the doctrine that money 
is synonymous with wealth, seems too preposterous to be thought of as 
a serious opinion, let no one feel confident that he should have escaped 
the delusion if he had lived at the time when it prev^led. We can 
surely pardon the Spaniard, for holding in common with the wisest 
statesmen and profoundest thinkers in the world, down to the latter part 
of the last century, the opinion that wealth consisted in the precious 
4 
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metals only ; and we can easily perceive how that belief became the 
guiding thought and animating spirit of legislation respecting the 
mineraJ wealth of his country. 

We can oifer no better illustration of the estimation in which her 
mineral resources were held by Spain, relative to the surface or soil, 
than by referring to the remarkable fact that, while the Spanish Codes 
are filled with ordinances intended to stimulate the discovery of mines, 
and the development of mineral wealth, yet, with the exception of the 
\&\ra relating to the establishment of pueblos, there was no legal pro- 
vision for the distribution of the Reahngas, or government lands, 
among her subjects, although Spain owned in the Americas, vast unoc- 
cupied tracts of the finest lands m the world. 

The mining laws were to Spanish America, what the pre-emption 
laws are to ourselves. They contained the system upon which 
depended the successful development of what was regarded as the 
greatest element of wealth, both national and individual. Their appli- 
cation, day after day, for centuries, to the practical afiairs of mining 
over the vast regions where they prevailed ; the numerous decisions 
of courts on questions arising under them ; the arguments of counsel 
and'the commentaries of learned and practical men, must have cleared 
up all obscurities, settled all doubts, and caused them to be thoroughly 
understood and appreciated, as well in their general principles, as in 
their numerous and minute details. 

The System of t/ip Spanish 3Iimn^ Laws. 

To such an underitamling of these lawi we must endeavor to 
arrive. The system of the Spanish mining laws, is very pMn. Its 
analysis is easily made, by considering what were its intended results, 
and what the means adopted to bring them about. 

The objert of the various mining ordinances of Spain, was to stim- 
ulate and promote to the utmost extenc, the discovery of minims, and 
the development of their riches. 

The means adopted to stimulate discooeri/, was to give to the dis- 
coverer the mine he might discover, the State reserving for itself a 
small part of its products. The means by which the development of 
the riches of discovered mines was secured, consisted in making the 
Continuance of the right of property in the mme, dependent on work- 
ing it, to the extent and in the mode preicnbed by law. 
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It is to these two results, dixcovery and development, that the main 
provisions of the mining laws of Spain, and indeed of those of all the 
States of Enrope that have each laws, are directed. Discovery is the 
valuable consideration for the grant of the right of property in the 
first place, development according to prescribed rules, the condition 
of the continuance of that right. 

It is with discovery, aa the valuable consideration of the grant, that 
we are concerned just here. So clearly does this pnnciple result from 
the nature of things, that a man of ordinary intelligence, ignorant of 
the laws and customs by which the subject has been regulated in the 
various nations of the earth, would be led to it by reason. 

For in the eye of reason, discovery is practically and for all tho 
uses of society, treaiioji. It finds what was concealed. It makes known 
what was unknown. It increases the aggregate wealth of communi- 
ties, and subjects to the use of man, that which, while undiscovered, 
might as well not have existed. 

The System of California, Mining; Laws. 

It is interesting to observe how by the cooperation of Congress, of 
the State of California, and of its miners, the system of the Spanish 
Mining Code has been adopted among us. Congress has played a 
negative part, it is true, but in its careful abstinence from legislation, 
we recognize the great principle, that the system of law for the settle- 
ment of unoccupied lands, the great pre-emption syst«m of our coun- 
try, which has built up so many States, is declared by Congress to be 
unsuitable to the public mineral lands of California, The philosophy- 
of settlement does not apply to them. They must be regulated by 
other principles ; they must be brought under another system. 

That system, furnished by the miners of California, who alone of all 
the people in the United States are capable of making one, Congress 
quietly permits, while the State of California adopts it, legalizes it, 
enforces it. 

The usage^ and regulations of each mining locality, establish the 
principles and rules by which, according to the laws of this State, all 
disputes concerning mining claims are to be decided. They determine 
how mines are to be acquired, and impose the terms on which their 
continued enjoyment depends. Thus the miners make their own 
laws regulating the rights of discoverai-s, tho dimensions of minoe, 
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what shall be held a sufficient working, and what an abandonment. 
They are the real legislators, by whom all the rules which govern the 
acquisition, the enjoyment, the working, and the forfeiture of mines 
by individuals, in the richest mining country in the world, have been 
made for many years. These laws are the basis of title to a property 
which is distributed among tons of thousands of men, which during 
the last eleven years has yielded between seven and eight hundred 
millions of income, and which at this day is "as productive as ever. 

Such is our system. It is not only an eseellent one, but the best 
that can be devised. Throughout the length and breadth of this land, 
year after year, in all places and modes of utterance, from the bench 
and the bar, from all tho Departments of our State Government, from 
the press of the Union, from the halls of Congress, and from the 
mouths of our countrymen everywhere, have proceeded eulogies on 
the mining system of California, with whose superb results we chal- 
lenge the admiration of the world. 

The system, in truth, is as-near perfection tis can be. It has but 
one fault. It is a vast system of trespass, attended by the spoliation, 
waste and destruction of the property of the United States. Sanc- 
tioned by the laws of this State, and by the principles of natural jus- 
tice ; commended by the moral sense of mankind, by considerations 
of the soundest policy, and by precedents of tried virtue ; fostered by 
Congressional inaction, and by a sort of lazy, let alone, unauthentic 
adoption as it has been considered, it exists only by the nonfeasance 
of the President of the United States, who in permitting it, himself 
.violates the law. But when his potent rod, in evil day, waves round 
this coast, the fortune of every miner will be annihilated, and Califor- 
nia will be locked in the stony fetters of a universal injunction. 

That the miners of California should have no right to their mines ; 
that the laws of the land should point to their fancied acts of dominion, 
as to the vastest trespass in history, and that Courts of equity should 
declare them to be acts of waste and spoliation ; that the great mining 
property of California should be /widen of Congressional sloth, and 
Executive non-feasance ; presents a condition of law unknown to any 
people who have have advanced one step out of barbarism, or broken 
the first link in the chain of absolute slavery. That such things 
should be, is, as declared by the Legislature of this State, " an out- 
rageous violation of the prinq^ples ot free government," The basest 
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tenure of the feudal times, was not so base as this. The meanest vil- 
lein, who cringed before his lord in the shadow of the castle wall, 
might invoke the protection of the law, for what ivas his. But when 
Mr. Attorney General directs Mr. District Attorney to file his declar- 
ation in ejectment, and his bill in chancery for an injunction against 
any miner on the public land in California, there is no law to protect 
Lira, but only revolution and the subversion of law. 

Any person in the least familiar with the provisions of the Mining 
Codes of the various States of Europe, even the most despotic, must 
perceive the anxious care with which discoveries are encouraged, and 
how liberally they are rewarded. No government in Europe, except 
perhaps some small principalities, monof olizes its minerals. On the 
contrary, they all grant them to their subjects, whose rights of prop- 
erty are surrounded by every guaranty and safeguard of law. It has 
been reserved for the goveniment of the United States to lock up 
" the all worshipped ore, and precious gems," where nature placed 
them, and to prohibit its citizens from enjoying and developing the 
wealth with which a bountiful Providence has endowed the " noble 
region of the subterranean world." 

I beg to be pardoned this digression. 

Never was there in any population a greater proportion of intelli- 
gent, honest and practical men, than might be found among the miners 
of California any time during the last ten years. They were, for the 
most part, in the vigor of life. The dangers and expenses attending 
their emigration prove that they must have been among the most 
resolute and active spirits of the age, whose previous success in life 
afforded them the means of further enterprise and adventure. They 
brought with them to California tliat respect for law and human rights, 
that facility for acting in masses according to common consent, and 
that practical acquaintance with the art of legislation, peculiar to a 
people who have been long experienced in self government. The 
legislation of such a class of men, on a subject with which they are 
engaged as a business and which they thoroughly understand, even 
in its most minute details, is certainly entitled to great consideration. 
In it we may confidently look for sound principles, for fair and useful 
provisions, and for perfect adaptation to the actual circumstances of 
the country. Nor will we be disappointed. Their legislation is 
simple, practicul and just. It is founded on certain general prmciples 
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equitable. It is made for the masses and secures equality. It gives 
no privilege where there ia not corresponding merit. 

I have adverted to the legislation of the minors of California, to 
the character iif our mining population, and to their peculiar fitness 
f<fr making laws on the suhject of mining, ivith the tiew of drawing 
attention to the fact, that in all the regulations in all the mining local- 
ities of this State, without execjition, discovery is regarded as tho fun- 
damental ground of title — as the valuable consideration, given by the 
individual to the community, for tho rigJit, exclubivcly to enjoy, and 
freely to dispose of the thing ivhich he has fuuml. 

II. The second difference bstween the two sets of legal proYisi:)iiS 
relatmg respectively to the surface and the minerals, will bo found in 
tJie terms and conditions imposed on the granteea rcxpectivehj, by which 
the policy of the Government, u-ith respeH to tite obVujatioiis irhiuh 
they incur to iiie State, by the ownership of such pi-operty, is declared 
and enforced. 

I do not propose to enter upon a review of the various burdens and 
charges imposed by Governments on the owners of the sui-face or soil 
of a country. These have varied ^lith the world's epochs; with tho 
internal peculiarities of each country ; with tho character and habits 
of surrounding nations; i\ith advancement in civilization; and wiih 
the progress of States in the art of Government. In all countries, 
not absolutely barbarous, land has entailed on its owners certain pecu- 
liar obligations to the State. Perhaps onder no other known system 
have such obligations been so strongly markeil and defined, so 
thoroughly incorporated into the very foundations of goveniment, 
and so rigidly enforced, as under the Feudal system. During the 
feudal ages, it has been truly stud, man was land. When we say that 
the Feudal system is the name of that policy which generally prevailed 
in modern Europe, with regard to the obligation of the individual to 
the State, resulting from the ownership of the surface or soil, we have 
given a very fair definition of the system, if not a complete one. 
This remark is intended to exemplify the great importance of theso 
obligations ; to show how closely they bound the individual to tho 
State ; with how large an iidet they entered into and formed the reason 
and system of the laws which determined and moulded the rights of 
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property ; lioi tl ey un lerla 1 tl e i j lisition of property by the indi- 
vidiial, and we t tl e ve y 1 te and suul of its continued enjoyment by 
him ; and how 1 s efus 1 to al le by and peiform the conditions of 
hia grant, in nh 1 thee o!lj,ato were embodied; how even his 
simple denial of the r e\ ste ce was attended by a forfeiture of his 
right of prope ty 

In later day the purposes h eh were subserved by the charges 
inpoaed on the on ne -hh p f the so 1 ire found to be better answered 
by taxation. Fo th s re^on tie mmediate relation between the 
right of prope tj tl e s 1 a d the Government of the State, in most 
countries has cea ed The obi ^at o resulting from the ownership of 
land are do Ion er e h 1 tod n n u f Id personal services. Land no 
longer sends fo th noble an 1 k gl t, and squire, and sturdy yeo- 
man, to do its st p lated duty io the State. The owner oi' land no 
longer examines I sbre et tat to ee what services he is bound to 
render his Sovere ^n n payme t of the land he owns — upon which 
the further enj yment of h a r „ht of property in it depends. Taxa- 
tion has supe aeied tl s cl nsy mac! inery of feudalism, and for all 
practical purposes 1 as n a le tl ow e 'ship of the soil allodial. What 
remains of Tenure m England and the United States, scarcely extends 
beyond the mere theory of the deraignmcnt of title to land firm some' 
remote Conquestor, real or imaginary, under whom it is still consid- 
ered as holden. 

For this reason, the continual dependeni.e of the n:;ht of pioperty 
in the soil, on the performance by its owrn-r of the ctmditnns upon 
which he received it from the State, and its contmuil hibility to for- 
feiture, at any moment, for breach of thee conditions winch lie two 
essential modifications of the right of piopeity, under the feudal law, 
have in a great measure been lost sight of, and have long since ceased 
to have any practical operation or value Indeed, so entuely were 
these principles overlooked by Judge Ihompson m examining the 
question of jurisdiction that he could not bnng his mind to conceive 
how the right to propeity m land could coexi&t with such terms and 
conditions as were impostd by the lai>s of Spam on the owners of 
imnes. These terms ind conditions, be it obsi.ned w(,re nuerthe- 
less very appropriate, very simple, and vi,ry easily comphed with. 
They accord in all respects with the natuie of such property. They 
stimulate its productivi enj ^mint by the oi^ncr, and help him to all 
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of its uses, instead of preventing or embarrassing hia operations. 
They are not so numerous, or complicated, or onerous as the condi- 
tions upon which, hy the feudal law, the vasaals of the Crown hold their 
great estates. For a starting point, take Doomsday Book, and in 
continuation, Dugdale's Peerage, and you will find in gi-anU and fur- 
feitares, a history of all the land in England. Follow up the titles of 
the Northumberlands, of the Arundels, and the Norfolks, and you 
will find them full of wars, attdnders, beheadings, forfeitures. There 
is nothing which so repeatedly suggests itself to the reader of feudal 
history, as the precarious tenure of life and Wd in those stern times. 
If, as Judge Thompson argues, there be in land the essential quality 
that the right of property in it cannot he held by a precarious tenure ; 
and if, pursuing his logic, whatever is held by a precarious tenure, 
cannot, for the reason that it is so held, be land, I can prove by Hume's 
History, that the law of England does not recognize any such subject 
of property as land. 

While speaking of the system of the Spanish mining laws, I said its 
objects are two ; 1st. The discovery of mines ; 2d. Their develop- 
ment. That discovery is the valuable consideration for the grant of 
the right of property, in the first place ; and development according to 
2>reseribed rules, the condition of the continuance of that right. 

1 am now attempting to show the difference between the two codes 
of laws, which determine respectively, tlie right of property in the sur- 
face, and the right of property in minerals, in regard to the conditions 
upon which the contmued existence of those rights depend. 

The nature of the surface or soil, is such as respects its uses, and 
the means by which it may bo made prod t is n to | legal 
supervision or direction. Even in feudal t m tl bl at f this 

species of property to the state, were n t n j d th a to its 

development, or increased productivene F ti u f tl e soil 
are so manifold, its conveniences so great t p d t t and 

its cultivation so simple and easy a task, that it has ne\ er been deemed 
t!ie policy of any state, to insert in grants of such property, conditions 
of development. Therefore a feud, which was a clumsy husincsa 
transaction between the King and his subjects — a continuing barter 
between the crown and the vassal, of land for service, finds all its pur- 
poses much better- answered by taxation. 

Not so with mineral property, for obvious reasons. 
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To stimulate the search after mines, discovery is reivaiticd by title. 

But what henefit to the Roya! treasury would be the discovery, un- 
less the proper officer of the Crown were notified of it. For if it 
were worked clandestinely, the King would be defrauded of his pre- 
scribed portion of the metals. 

For this reason, the discoverer is required to make known his dis- 
covery to the officer designated by law for that purpose. 

This notification of the fact of discovery, is called the registry of a 
mine. 

Again, of what benefit to the Koyal treasury, or to the State at 
large, would be mere discovery and registry, unless they were foUowed 
by the development of the mine. 

Hence development, the great aim and end of all systems of mining 
law, is necessarily and justly made a condition upon which the con- 
tinuance of title depends. 

But if development be made a condition of the grant, it fiillows as a 
matter of necessity, that either the grant or the law, must define its 
minimum, and establish the rules by which it shall be conducted. 

And it follows further, that the penalty of forfeiture for failing to 
comply with the conditions of the grant relating to the development of 
the mine, is a provision due to the State, essential to its minhig system, 
and not unjust to the discoverer. 

Provisions of the Ordinances of 1783 respecting develoijment and 
forfeiture. 

Let us now examine the provisions of the Ordinances of 1783 which 
fix the minimum, and prescribe the mode of development, and impose 
the penalty for its enforcement. 

And first as to the minimum of development. This is specified in 
Tit. IX, Arts, U~U— Ord.de Min. Halleck's Col., 243, which as 
they set forth their own reasons, I will quote : — 

"Art. 13. As mines require to be worked continually and inces- 
santly in order to procure their metals, and as they require in them 
works and operations which can be executed only in a long time, and 
as their re-establisliment, if their working be suspended and interrupted, 
will cost as much as in their original undertaking ; Therefore, to obvi- 
ate this inconvenience, and also to prevent any owners of mines, who 
cannot or will not work them, from keeping them without use and for 
5 
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a long' time, impeding, by a pretended ivorkiiig, tlie real and cfFcctivc 
labor which others might beatow upon tlicm, I order and command, 
that any one who shall, for four consecutive months, fail to ivork a 
mine with four operatives, regularly employed, and occupied in some 
interior or exterior work of real utility and advantage, shall tlieruby 
forfeit the right which he may have to the mine, and it shall belong 
to the denouncer who proves its desertion, according to the provisions 
of Title VI." 

" Art. 14. Experience having shown that the provisions of the fore- 
going article have been eluded by many ownei'S of mines, by the artfid 
and fraudulent means of having them worked some days of every four 
months, keeping them m this mannei manj jcaism jo^&ession, I oi ki 
also, thit whoe\ei shall fill to woil his mine, in the mmnei [ic uuIk 1 
m said Article, for eight months in a yc ir reckonmg fiom tht diy ct 
his possession, even though the sail eight months Inukl heinteiiuj ted 
by some days or weeks ot hbor, shill thereby fii-feit such mine iii 1 
it miy be adpidicated to the fiist person who d(,noiinces it, and pro\ L=i 
this second species of desertion, unless, for this and foi the one mc i 
tione 1 in the preceding Artide, theie hive occuircd causes of ; cnti 
knee, limine, or wai, m the place itself of ininLb, or within t«(.i 
leagues theieof 

Next /Ts to the ruhi ao<.o) dinr/ (j ith h tJio <J vdoj ment i to ! 
conducted These ate to be found m lit I\ Arts 1 to 12 nielusm. 
The Title has the caption, of tltp in inne> tn uhth mnus o ijhtto I 
uorled, iccHr d aiii prote fel Ihe first aiticle gi^es a concise 
statement of some of the daiip,ers and difhcultius in the way of woil 
ing mines, which render necoasiry the caiL.ful sufumaion of the 
Government As these aie ? rtsmii, and therefoie itiengthen my 
aigument I will quote the aiticie — 

' \iticle 1 It b mg of the greatest impoitance that tl e 3i\ei jf 
the woikinen, and other persons who aie obliged contmually to enter 
and g) out of the subterianean works of mmes, should not ho 
endangeied, and that the mines should he kept m a state of seeuiity 
and eon\enience necessary to the piogress of their wjrks, even those 
whieli their fiist owners abandon as useless, oi because they aie 
unable to cairy them on and it being inipoaaible to establish any 
^eneril and absolute luie on the subject, because the \ariety of 
circumstances of each imne, m the greater or less firmness, tenacity 
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and cohesivencss of the sides, and of the substance itself of the vein, 
its greater or less inclination, the width and depth of its workings, 
lead to much diversity, in the dimensions and numher of the pillars, 
arches, beams, cross-heams, and other supports which must be left or 
constructed in order to sustain the sides ; and also, in the arrange- 
ment of the works required for proper ventilation, and for the con- 
venient removal of the substances which are to be taken out of the 
mines, all of which cannot be effected without true practical skill and 
science in the working of mines. I order and command as follows : 

Art. 2. It shall not be permitted to any one to work mines with- 
out the direction and continual assist^nee of one of the intelligent and 
practical experts who, in New Spain, are called Mineros or G-uai-da- 
minas, who must be examined, licensed and approved by one of the 
Professors of Mining, which each Ileal or Assienlo must have, as will 
be mentioned hereafter." 

The other articles referred to go into details where it is useless to 
follow them. 

I will now consider the penalties imposed for the enforcement of the 
rules relating to the extent and mode of development. 

These penalties are fines, forfeitures, imprisonment and banishment 
■ — I propose to treat oi forfeitures only. 

By these Ordinances (unlike those of 158-i) the penalty of for- 
feiture is not wantonly or capriciously imposed, but only in extreme 
cases and when it is essential to the great ends of the law, and even 
then certain equitable eonsideralaons will justify courts in remitting 
the penalty. 

The causes of forfeiture are the following : 

1st. If any one shall for four consecutive months fail to work a 
mine with four operatives, regularly employed and occupied, in some 
exterior or interior work of real utihty, he shall thereby ipmfaeto for- 
feit the right which he may have to the mine, and it shall belong to 
the denouncer who shall prove its desertion, according to the provisions 
of Title VI. 

With this minimum of development surely no mine owner can find 
fault. To be required to keep four laborers constantly employed for 
as mucii as eight months in a year in some useful work, in or about a 
mine, is reasonable enough. The smallness, not the magnitude, of 
this minimum of development surprises us. But moderate as tills 
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condition is, miners who fail in perforniing it, because they are 
engaged in soliciting supplies, or for the want of operatives, or neces- 
sary provisions, or for other just causes, which combined with their 
former merit, render them worthy of some equitable consideration, 
may plead these facts against the forfeiture. — Ord. de Min,, Tit, IX, 
Arts. 13, 14, 15. 

The benignity of these prov ijions is certainly more remarkable than 
their rigor. 

2nd. The entire removal or even the weakening and diminishing 
of the pillars, arches and necessary supports of a mine, is made a 
criminal offence on the par* of every laborer, searcher or tester who 
shall commit the act, and also on the part of the mine keeper who 
shall permit it, punishable hy ten years' imprisonment. And if the 
mine owner does -it or permits it, he forfeits the mine, and also half Ins 
property, and is forever excluded from any employment in mining. — 
Ord. de Min., Tit. IX, Art. 7. 

The rigor of this provision was evidently dictated by regard for the 
safety, of persons engaged in working in mines, and the punishment 
was doubtless proportioned to the temptation to remove the supports 
of a mine when they consisted of rich ores. This provision with all 
its harshness is not too severe. It punishes a great crime, and is 
analogous to the provisions of various criminal codes in regard to 
steamboat boilers. 

3rd. It is made the duty of certain ofGcers to visit all the mines 
within their jurisdiction once in six months or once a year, where they 
cannot do it oftener, and if they find that the mines are not worked 
as required by the Ordinances, or with a due regard to their security 
and preservation, they shall immediately adopt measures to have the 
defect remedied and amended within a reasonable time. And if the 
mine owner shall fail to follow their directions, or if the same oifenso 
occur again, " they will impose upon the offenders the corresponding 
" penalties, increasing and multiplying them even to the forfeiture 
"of the mine."— Ord. de Min., Tit. IX, Art. 10. 

The object of this article is to provide for certm contingencies 
which the Ordinances could not foresee and guard ag^nst. Each 
mine has its peculiarities, and requires to be worked in its own way. 
What that way is, can be decided by inspection only. It was to en- 
force such a working of each particular mine as may 1 e essential ti) 
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its seourity and preservation, and to the safety of the persons em- 
ployed in it, (all its circumstances considered) tiiat this Articio was 
inserted. As it was impossible for the Ordinances to do more than to 
prescribe general rules, it became necessary to provide the means of 
ascertaining, and enforcing, what the exigency of each particular ease 
might require. This provision, like the others we have named, is not 
only reasonable, but necessary. 

The foregoing are all the causes of forfeiture connected with the 
development of mines. 

There are two, and only two, other causes of forfeiture prescribed 
by the Ordinances of 1783 — which are the following : 

4th. Where the denouncer, having entered into a contract of part- 
nership before the denouncement, denounces the mine in his own name 
alone. In this case he forfeits his share. 

This provision was intended for the security of the partners of the 
denouncer, to whom his shai-e would go, as a punishment for his having 
attempted to deprive them of their rights. It supposes that the de- 
nouncement is made in bad faith to the partners. (1 Gamboa, 176. 
Ord. de Min., Tit. YII, Art. 6.) 

5th. For failure by secular ecclesiastics, to sell tlie mines which by 
inheritance or by any any other title may devolve on them, within a 
given time, tliey being prohibited to hold or work mines, (Tit. XII, 
Art.2,HaUeck'sCol., 231.) 

The subordination of the mine-owner's title to the foregoing require- 
ments of t!i6 law, was rendered necessary by great considerations of 
public convenience. The provisions which refer directly to develop- 
ment are too clearly wise and just to require comment. Those which 
relate more immediately to the mode of conducting excavations, or to 
the plan of working, while they are intended to insure the security 
and preservaUon of the mine, in which both the king and the public 
had an interest, are designed also for the safety of the laborers, and 
in this respect may be considered police regulations. 

If such subordination of property to the general welfare appears to 
us to be just and wise, in these days, when science and art have come 
to so great perfection, and are so widely diffused among the masses, 
how much more necessary must they have been in the last century, 
and in New Spain. 

I think the foregoing considerations are (juite sufficient to show that 
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the miiie-oi\iier'8 estate, under the laws of Spain, was not held hy a 
slight and uncertain tenure ; but on the contrary, that it was a per- 
fectly well defined right of property, in and to a perfectly well 
defined subject of property, held upon perfectly well defined con- 
ditions ; that these eooiiitions were few, aiuiple, and easily complied 
ivith ; that instead of embarrassing or clogging the right of property, 
they were intended for the security of the mine, and for the safety of 
life and limb ; that instead of depriving the owner of any of the bene- 
tits of his mine or restricting him in the use of it, their intent was, 
and such also was their eS'ect, to stimulate him to its use, and to con- 
duet him to its greatest enjoyment, by subjecting his operations to tho 
guidance and direction of art. 

In other words, that the subordination of the right of property to 
State administration, was as slight as the peculiar nature of the sub- 
ject of that right would admit of ; was simple in its form, wise ia its 
measures, miJil in its penalties, and just in its objects. 

That there was nothing in this subordination inconsistent with tho 
right of property in land, is too plain to need illustracion. 

The foregdiui/ PrincipleB illantrated hy the ^liiuny Laiv of Fy<i»re 
of the 21si of Apil, 1810. 

On no matter of Jurisprudence, perhaps, have the jurists of Fi'ancc 
been more earnestly engaged, in this century, than oa their mining 
laws. 

One great fault in the law of 1791 was, that instead of granting a 
right of property in a mine, it conferred nothing more than a license 
to work. The concession of a mine before the law of 1810, was not 
an immoveable property ; it was a kind of business, subject to patent. 
2 Rey Prop, des Mines, 16. 

To correct this fault and others, the pmjet of a Mining law was 
introduced intfl the Council of State on the 22d of March, ISOG, and 
was discussed from time to time, in its various sessions, until the 20th 
of February, 1810, when the Emperor ordered that the projet, as 
adopted, to be communicated to tlie committee on internal affairs of tho 
Le^slative body. After conferences between the members of this com- 
mittee, presided over by Count Stanislas de Girardin, and those of tho 
Council of State, presided over by Count liegnault Je Suint Jeim 



>v Google 



63 

D'Ang<;lej, finally, on the 21st of April, 1810, tlio law passed by a 
vote of two hundred and thirty-two agaiust eleven. 

"Tbis law," says M. Dupont, in the introduction to his work on 
Mining Jurispnidence, " organiaed ia France the right of property in 
mines. It has been, and remains, one of the glories of tho Impe- 
rial Government. Foureroy, Cambac<5r^s, Regnault do Saint Jean 
D'Anglely, took an active part in the memorable discussions which 
distinguished the elaboration of this important law in the Council of 
State, Napoleon himself often joined in the discussion, and be im- 
pressed upon the work of his Council the stamp of his practical mind 
and admiifiatrative genius." Duf,ont Jmi»f. dcs Mines ; Introduc- 
tion; Locri Conference, Vol 9,^ 107, <f-c 

At the sittmg of the Council of State, held at the T 1 11 ii it n, 
22d of March, l'<06 Naf ol''on piesidiiiQ, said 

*' That although mines, like other thin^o ire 'iU'iceptible of ill t! u 
rights which ownerbbip confers ne;eitheios3 thuy aie not projcity 
of the same niture is the suitace of the soil, and tho ]ixlu(,t3 
thereof. 

" That ela=!g of pioferty rau'it be g lemtd 1:\ pait cular liwb and 
those only miy ]i(.ti,iid t) their ownei hip to whom the law 1 h^itcs 
that quality But in other reipecta, the own r>hip of mines mu<)t 
fall entirely un ler the eomtaon Uv, It is necessaiy that the owni,r 
should be able to sell them, ^,1 e them awiy, and mortgi^e them, 
according to the same lules which govern the nhenitionoi moitgige 
of a fafm, a house and in a word of any immoveable jrcpeity what 
soever; it is neceasiiy, also, that the litigation which mar anae in 
respect to them should be refened to the tribunals 

" As to existing grantees, in oider to place them withm the gen 
oral system, it la neeef&aiy tj dechre them owneis by an mdefeaii 
ble title. Ihe (.Tovemment shall, undei such laws, giant the 
mines not yet dii[ osed of under the obligation that tlicj hall bv, 
properly worl e 1 Leer t'onf^i nc, 14>i 

" In the sitting of the 8th of Apul, 180 ), Count Se^ui sai 1 tl at 
among all nations mines ore legaided as a puUic piopeity It is t i 
that reason, that in all grants giwn^ the nght to woik thtra tho Stati. 
always rescues a ri^nt tor itself Loat Ibl 

At the sitting of the Council of State, on the Ibth of November, 
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1809, Napoleon siud : " It should be eettled as a principle, that minea 
are property, the oivnership of which is acquired only by grant, 

" The Arch Chancellor ivould prefer that the owner of the surface 
should be declared owner of the mine, under the obligation of working 
it." 

The Emperor said, " that these ideas are too metaphysical. More- 
over, in practice these two systems have the same results, since, by tho 
grant the rights of the proprietors are secured. 

*' Besides, there is a great interest to impress on mines the stamp 
of landed property. If they were only enjoyed by license to work 
them, {concession) giving to that word its ordinary acceptation, 
it would only be necessary to repeal the decree which grants the favor, 
to despoil those engaged in mining exterprises. 

'• On the contrary, if t7iet/ are propmiy, they become inviolable. 
Napoleon himself, with the numerous armies at his disposal, could not 
take possession of a field ; because to folate the right of property in 
one instance, is to violate it in all. 

" The secret here, then, is to make mines actual •propeHy, and 
thereby to render them sacred in law and in fact. We must look 
upon mines as things not yet bom, which exist only from tho moment 
they are liberated from the ownership of the surface, and which at 
that very moment became property by the effect of the grant ; from 
that moment, also, they are ranked witli other property." Locrc-, 343, 
et seq. 

The penalty of forfeiture, as the means of enforcing the develop- 
ment of mines, is not peculiar to the Spanish law. I believe it is a 
common feature in all the European mining codes. The history of 
this feature of the French code is very interesting. Pendmg the 
debates on the law of the 21st of April, 1810, a particular chapter 
had been devoted to the forfeiture of the mine in case of abandon- 
ment ; "but," says Locr^, in his report of those debates, p. 518, 
" Napoleon, carrying out his theory, and desiring that the assimilation 
of the ownership of mines with the ownership of other property should 
be complete, rejected the suggestions presented to him, to the effect 
tliat the right to misuse, which belongs to the owner of tho soil, should 
not be allowed in respect to mines, to the extent of permitting these 
sources of national wealth to be exhausted ; and consequently, he 
caused the title of the vacancy and abandonment of mines to be 
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Pursuing the history of that title, M. Dupont says: 

" There was retained only Article 49, of the law of 1810, which 
recognizes, in a general manner, the right of the goyemment to legis- 
late as may become expedient, in cases where the working of a mine 
is restricted, or suspended in such a way as to endanger public safuty, 
or the necessities of tiie consumers. 

*' However, the legislators were not bag before they acknowledged 
that the government should be empowered to prevent effectively, the 
decay of the mineral wealth by the inactivity of a grantee. Imme- 
diately after the 22d of June, 1812, the section of the interior in pos- 
aeasioo of a report from the Minister, presented to the Council of State 
ap-ojet of a decree relative to the abandonment of mines, by express 
declaration or by cessation of labor. 

" Ey the provisions of this^-<y'e(, the grantee of a mine which had 
not been worked for a year, was to be notified by the Minister of the 
Interior, to resume operations within six months, and in case of non- 
compliance, the mines should be sold judicially. (Arts. 9, 10 and 11 
of projet.) 

" Observations on that projet were made by Count Corvetto ; after- 
wards military and political events caused everything to be forgotten 
for a while ; at last, on the 23d of November, 1813, the section of 
the interior presented a new draft, which was converted into a projet 
of a law, which maintained the right of forfeiture in regard to the 
grantees of unworked mines. 

'* Thiijr jtt of % hw was to ha^e been ^re-iented to the legislative 
body, But sion thereafter, said Ljcrt nothing could be thougiit 
of but tht dettnse of the terntory ind the tall ii Napoleon, which 
immeiiately followed put a at p to everything 

"Matters le&ted thus untd the 27th cf Apul, 1S^8, when a law 
passed on the subject of diainmg mmc 

" Articles 1, 2, 3, 4 and j of the Ian empower government to 
compel the grantees ot mines threatened with overflow, to execute to- 
gethei ind at their expense, the neccsiry works to keep down the 
waters the bth Article arms the government nith tho right of for- 
feiture agiin'*t disobedient grintees but this is not all — the 10th Ar- 
ticle of Oie same laii, e^talh^J ts formally on it/ xlf of the governme^.t 
and aci.O'rdmg to the f ims ^lescnh I Itf Ail b, the ^iifht of forfeii- 
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ure against ike grantees of mines whose works are restricted, or sus- 
pended, without lawful cause, so as to endanger public safety or the 
wants of consumers. 

" Thus the law of the 27th of April, 1838, supplies the deficiency 
of the law of 1810 in regard to unworked mines, which had been per- 
ceived siace 1812 by ths Imperial Council of Slate." 1 Dvjjont 
Jurisp. des Mines, 67 and seq. 

Strong 38 was the desire of Napoleon to assimilate estates in mines 
to those in the surface, he was forced to acknowledge that the penalty 
of forfeiture was essential to secure the development of mineral wealth, 
and the obaervaaee of the conditions of the grant. He wished at first 
not to extend the administrative mrveillance over mines beyond such 
control as mere police regulations might demand, but it was soon as- 
certained that something more was required ; hence he was obliged to 
have recourse to the penalty of forfeiture, as an administrative measure of 
coercion — the esprit of ownership not proving sufficient, as at one time 
he thought it would be, to ensure the highest development of mineral 
wealth. 

On presenting the projet of the law of 21st Apnl, 1810, thus care- 
fully prepared in the Coiincil of State, to the Legislative body, Count 
Saint Jean D'Angely, as the Commissary of the Government, set 
forth some of the reasons upon which it was based. 

He said : — 

" The Council (of State) was led to confirm the principle of aa 
indefeasiblu estate in mines in the hands of the grantee ; to give them 
the character of private estates ; to secure the preservation, the active 
operation, and the success of the different enterprises. 

" Mines must cease to be precarious, uncertain and undefined prop- 
erty. They should be turned into property to which all the definitions 
of the Code Napoleon can be applied. 

" It is necessary that these great masses of wealth, to be found 
under numerous subdivisions of the surface of the land, instead of re- 
maining divided like the surface, should, through the intervention of 
the government, by virtue of a solemn act, become a whole, the extent 
of which shall be settled, become distinct from the soil, and somewhat 
a particular creation. 

" Henceforward mines shall be perpetual, disposable, and transmissi- 
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ble property. The sale, the donation, the inheritance of that coiisid- 
erablo part of wealth, which ia at the same time landed and commer- 
cial, become subject to rules common to all property. 

" The law on mining, looking to the commoa law for all the rules reg- 
ulating private interests, we are disemharassed in drafting it, of all the 
difficalties which numerous exceptions presented. That principle once 
discovered and established, eonaequonces Sow therefrom without eBbrt, 
and the whole system of the law presents itself with clearness. 

" Granted by an act deliberated in the Council of State, mines shall 
be, as I have said, new immovable property, impressed with all the in- 
violability — all the sanctity of the old ones. Everything used in 
working them, shall form part of the realty itself. 

" The act of concession gives to the indicated grantee the property 
free, and if I can so express myself, virgin. 

" The working of mines, considered up to this time as a commercial 
enterprise, was subject to patents, ^o rent was due to the State ac- 
cording to the law of 1791. 

" I'rom this day, grants of mines become private Tiereditary prop- 
erty, protected by the common law, and the eaproprtation of which tJie 
tribunals alone can pronotmee." 

In the sitting of the 21st of April, 1810, Count Stanislas de Girar- 
din, President of the Committee of the Interior of the Legislative 
body, of which he was the organ, and reporter of the projet of the 
law,' in liis turn said : 

" The opinion of those who desired to establish the principle that 
mines form a part of the property, of the owner of the soil, was vic- 
toriously refuted hy Mirabeau. 

" To throw light on the subject under discussion, it is necessary, 
first of all, to have a very clear conception of what a mine is, and to 
have a plan of it, if we may so say, in the mind's eye. 

" Mines are beds of combustible matter, or veins of metallic sub- 
stances, which sometimes extend several myriametres, and which sink 
in various manners into the bosom of the earth to infinite depths. 

" To work a mine advantageously and in a regular and durable 
manner, it must be treated ere masse, or by sections of a certain extent, 
determined according to the course and variations of the beds or 
veinS. 
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" The capital required to establish regular works is eonsidarable ; — 
the first outlay, before a product can he obtained, is immense. It is 
affirmed that the company which work the mines of Anain, labored 
during twentj-two years before they succeeded in extracting coal, and 
spent more than sixteen millions. 

" Yon must undoubtedly, gentlemen, have perceived the difference 
we have just established between a license, a perpetual one, anil the 
ownership of a mine. The licence, properly speaking, is nothing else 
but an authorization, a lease, a privilege. It gives the right to apply 
labor, capital and industry to the working of a mine, the ownership of 
which is in other hands. 

"Mines licensed in perpetuity were not then true property, but as 
soon as the law proposed shall be published, all the mines of the 
empire lawfully worked, by virtue of acquired rights, become in 
the hands of those who woik them, ptrpctual property, protected and 
guaranteed by the Code Napoleon 

" As soon, then, as the law bhall he published, the grantees become 
owners by indefeasible title, then pioperty is entirely detached from 
the surface. A propertt/ se^m died from the surface is an entirely 
new conception. 

" The owner may make searcbes in his land ; it is a right derived 
from ownership. Government may, also, from a motive of public 
interest, give the permission to others, subject to a prior indemnity in 
favor of the owner, and the bases of which are settled by Article 43 
and following of the projet." — Otted in 2d Rey Jarisp. des Mines, 
24, et seq. 

The law of 1810 has been the subject of many able commentaries, 
among which we may name those of De Fooa, Dupont, Rey, Blavier, 
Eichard and LalJier, without completing the list- 
One of the principal questions to which it has g^vcn rise is, what is 
the fundamental principle of the law as respects the ownership of 
mineral property — whether it belongs to the nation or t« the owner of 
the auifaoo. I think, with M. Richard, that the law in terms decided 
nothing on that point, and is no authority in reference to it. 

" The system of the law of 1810, as respects the right of property 
in mines," says Richard, Legis. des Mines, 105, " is, not that they 
belong to the State, nor is it, that they belong to the proprietor of the 
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surface. The^pry'ei drafted bj-Fourcroy, and presented to the Council 
of State, considered mines public property. In this respect, it eon- 
formed to the prineiples, of French legislation, from the earliest 
ordinances on mines, and to the legislation of many foreign nations. 
Napoleon, on the contrary, wished to establish the principle that a 
mine is a part of the property of him who owns the surTace. JJeither 
the proposition of Fourcroy, nor that of Napoleon, has passed into the 
law. It was drafted in acconlanco with another opinion of the 
Emperor, who appeared to change his views frequently in the course 
of the discussions, because the respect due to the principle of private 
property could not be reconciled with the provisions necessary to bo 
inserted in a law on mines ; measures of which the Emperor, more 
than any one else, appreciated the importance. The ruling idea of 
the law, first stated by Napoleon, is in eifect, the idea of a new prop- 
erty. Nowhere is this expressed in the law. But its very sOence 
shows us its directing thought. The second title is headed, Concern- 
ing Property in Mines, but it does not treat of property in the mine 
iteelf, before discovery has given it a known e.\istence. In effect, it 
considers a mine, before- discovery, as nothing. The right of property 
conferred hy the civil code, in the depth, is as respects mines, an ideal 
and worthless right. 

On the same point, M, De Fooz says : " What is the fundamental 
principle of the law of 1810 ? 

" On this point we will first quote Fourcroy. ' The system of the 
law,' he says, ' rests upon this principle, which is nniform with almost 
every people, that mines are public property, constituting a part of the 
national domain, and that they belong to the State which causes them 
to be worked for its own account, or which grants them to individuals 
to be worked by them under certain conditions.' 

" Hence the consequences developed in the projected laws, viz. : 
The concessions should make known to the grantees the obligations 
which they will have to perform with respect to the Government. To 
the latter should especially belong a surveillance, active, continuous, 
autborative and mandatory ; and the concessions should be revoked in 
case of the non-performance of the charges imposed by the Govern- 
ment in the name of the social interest. 
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" Such was the principle of the domtnhdife of imiieg, which formed 
the starting point of the prqjet of the law elaborated hy Fourcroy. 

" But Napoleon was misled by the ideas which he thought to be 
those of the authors of his civil code, and which he had deduced 
from that code. He urged that niioea were of the same nature as 
stones .and sources of water, which are found in the soil, and which 
beloQg to the owner thereof. He so understood it to he established 
by Article 552 of tho civil code. The words of the firit part of this 
article are as follows : ' The property of tht; soil implies the property 
of the surface aad below the surface (dw desstis et du dessous}. The 
proprietor may make beneath the surface ((IM dessous') the searches 
(^fouilles') which he thinlis proper, and derive therefrom the products 
which they may supply.' Plainly, this disposition forms no obstacle 
to the adoption of the necessary principle of national property in 
mines. Indeed, it adds a formal reservation, and this reservation 
exactly refers to mines, ' subject,' it says, ' to the modifications result- 
ing from the laws and regulations concerning mines.' 

" What was said by the laws respecting mines at the time of the 
promulgation of the civil code ? They declared that the proprietor of 
the soil might search beneath his property, and extract from it the 
mines which lie at the surface, such as sands and other matters, which 
were disengaged from the soil by the aid of simple trenches. This is 
the prerogative which has received the sanction of Article 552 of the 
civil code. They prohibited the proprietor of the soil, as well as ail 
others, from working mines without having been authorraed to do so 
by a concession from the government ; and it is this prohibition which 
the authors of the civil code have manifestly intended to respect and 
cause to be respected, in referring to the laws, and even to the simple 
regulations, then in force respecting mines. Article 598 of the civil 
code shows conclusively that Napoleon gave to Article 552 of the 
code a meaning which it did not have. 

" One is astonished at the obstinacy isith which he contended ' that 
the authors of the civil code had established the principle that in 
France mines are not subject to any regalian right ; that they had 
given full latitude to the proprietors of the surface ; that the liberty 
which the code awarded to them would not lead to any abuse ; that 
individual interest is sufficiently enlightened ; that there was no 
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necessity of its being stimulated, nor of its being directed by the 
engineers of mines ; that the enprit of property would remedy every- 
thing ; that, in fine, a proprietor has the right to use and to abuse, and 
that the proprietors of mines should be permitted to abandon them or 
devastate them.' 

" This doctrine of laiBser faire would infallibly have brought about 
the ruin of the mineral wealth of France and of the countries which 
were ita dependencies. 

" ' It is fortunate,' says Cruizot, ' that the boldest minds often hesi- 
tate and yield before the consequences which result from the princi- 
ples which they rashly propose ; for it is not given to any one power 
to govern human afEairs to the exclusion of all others.' 

" Napoleoa was conquered in the contest which he undertook against 
the principle of the law of 1791. This principle had found ardent 
defenders in the council of state. But the Superior did not wish to 
acknowledge his defeat ; and it was to conceal it that he put forth this 
idea, which is entirely his own : ' That mines are new property ; that 
the right of working them forms a new wealth ; that mines, as new 
property, should belong to the grantees on the conditions established 
in the grant, conditions in which the government, which grants them, 
ought to include the rights of the proprietor of the soil, conformably 
to Article 552 of the civil code.' 

" Such was the ritse to which the head of the government resorted 
in order to reconcile the general interest with the sense, erroneous we 
think, which he had attributed to an article of the civil code," 

" Such were the general results of the discussions of the council of 
state. It is Regnault de Saint Jean d'Angely, its reporter, who 
speaks in a luminous exposS of the motives of the law which he had 
proposed to the legislative body. 'It has been admitted,' he says, 
' on one side, that to attribute mines to the public domain was to 
wound the principles consecrated by Article 562 of the civil code, to 
attack the great civil charter, the guaranty of the great social ^acfe. 
It has been admitted, on the other side, that to attribute the property 
in mines to him who possesses the surface, was to recognize in him the 
right to use and to abuse, a. right exclusive of all means of a useful, 
productive, enlightened working ; a right opposed to the interests of 
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society, wliich is to multiply the objects of consumpfciijn ; a right of 
Bubjecting to individual caprice the disposition of all the surrounding 
property of a like nature ; a right that would paralyze everything 
around him who should exercise it, that is to say, which would strike 
with sterility all descriptions of mines which should be situate in his 
neighborhood.' 

" Therefore, the law of 1810 has not proclaimed the principle of 
the public property of mines ; it has not given success to the antago- 
nistical principle of private property. It has eluded the difficulty by 
taking its point d''appui in a fiction, viz., that iheiproperty of mines 
does not exist before the concession. 

" From this, are deduced the following corollaries : 

" 1st. Mines cannot be considered as ordinary property ; they con- 
stitute a particular creation. 

" 2d, In this creation the right of the proprietor of the surface 
ought not to be overlooked, forgotten ; on the contrary, it is necessary 
that it be consecrated, paid for. 

" 3d. The proprietor of the surface being disinterested as to all his 
rights, mines become, by the intervention of the government and by 
virtue of a solemn act of concession, a thing totally distinct from the 
soil, a property perpetual in the hands of the grantee, a property 
transferable and transmissible like all other properties. 

" 4th. Mines thus cease to be precarious property, and become the 
object of the assiduous care of the mine-workers, who are no longer 
obliged to sacrifice the hope of the future to the interest of the present. 

" We see that the point yielded to the defenders of the public 
property of mines consists in this, that the law punishes every mine- 
working which is not preceded by a concession, and confers the right 
of surveillance upon the administration and its agents ; that the point 
yielded to the opposite system consists in this, that the proprietor is 
called to partake of the products of the mine worked. We also see 
that the interest of the mine-workers is secured by the law which rec- 
ognizes that their property is distinct from the surface, and surrounds 
it with the same guaranties which protect real estate 
) in general." De Fooz Legis. des Mines, p. 60, 
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The Ordinances of 1783, Illustrated hy the Spanish Mining Law 
of 1849. 

By the French law, each mine is held hy a special grant, resolved 
in the Council of State, written out in full with all its conditions, ex- 
pressing the estate granted, and signed hy both grantor and grantee. 

Under the provisions of the Spanish Codes, on the contrary, (I 
speak of the Ordinances of 1783) all grants of mines, except those 
special ones which the Viceroys were authorized to make in particular 
cases, are Legislative grants. The estate which the grantor receives, 
is defined by the law, and so are the conditions of the grant. Dis- 
covery and Eegistry are facts from which the title, as defined by the 
law, ia created in each individual case. We look to the Ordinances, 
for the. quality and quantity of the mine-owner's estate, and for all the 
burdens and conditions annexed to it, and not to any patent or instru- 
ment of grant conveying title, and imposing obligations. 

To grants of this character, we are but little used in the United 
States ; and from our want of familiarity with such, has arisen all the 
douhts and errors, which surround the question of jurisdiction. 

Let US illustrate this hy a very strildng example. 

On the 11th April, 1849, a new mining law was passed in Spain, 
following very closely in many particulars the French law of 1810. 
It is translated in Halleck's Collection, p. 505- 

The law of 1849, granted no other or larger estate in mines than 
the ordinances of 1584, and those of 1783 ; but it differed from them 
in this, that in every ease of a concession, a document of title was to 
be delivered to the miner, setting forth the grant and its conditions. 
The form of the title is prescribed by the regulations for carrying the 
law into efiisct, issued on the 31st July, 1849. Halleck's Col., pp. 
520, 579. J.will take the liberty of filling blanks, and then it will 
read thus: 

Title of Property. 

" Dona Isabel II, by the Grace of God and the Constitution of the 
Spanish Monarchy, Queen of Spain: Whereas, I have deemed it 
proper to grant to Don Pablo de la Guerra, hy Royal order of the 
19th February, 1850, the ownership of the mine of silver, called San 
Salvador, situate in the place caUed Tapo, in the Municipal District of 
7 
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Santa Barbara, in the Province of Asturias, with the conditions whicq 
were stated in sdd Royal order, and wore accepted by the party in- 
terested ; I have resolved on this, the 1st April, 1851, that there be 
issued to him tte present title of property, in conformity with what is 
prescribed in Article 5 of the Law on Mining, with the insertion of 
the following conditions :" 

[Then follow a description of the mine, and a statement of the con- 
ditions, the latter being such as are imposed by law, and relating prin- 
cipally to development.] 

" Wherefore, in virtue of this Royal Title, I grant to Don Pablo 
de !a Guerra, the ownership of the mine of silver, called San Salvar- 
dor,/or an unlimited time, while he complies with the preceding con- 
ditions, in order that he may work it, enjoy the products, and dispose 
of them freely, alienating it in such manner as he may please ; all in 
subjection to the laws. And in order that the said conditions may be 
complied with and observed punctually, both by the said grantee and 
by the authorities, tribunals, corporations and individuals whom it may 
concern, I have ordered to be issued this present title of ownership, 
signed hy my Royal hand, sealed with the corresponding seal," etc. 

The ordinances of 1783 speak of the proprietor of a mine as being 
the owner of it forever, (^para siempre). 

If a patent were drawn out, in favor of a discoverer who registers 
a mme, mmmg him, desciihing the mme, coniejmg to him i eeitam 
estate m it, the rjuabty ind quantity of which is defined, ind <(otting 
forth the conditim? of the giant — all m aLLcrdance with the phin 
pioiisionsof the Ordininues of 1783, m othei words, grintmg by 
patent just such an estate, in j ist suLh a thin^ as is gianted by those 
ordinances, it would correspjnd m eveiy respect with those portiras 
of the title of owneralip which I hive qn>teil, presciibi,! by the 
Spanish regulations of 184:9 It things haibeen put in su;,h a fo?m, 
much of this iigument might have been dispensed with. 

What ih a jliine, atcordmg to th Ordinances of 1783. 
To the discjveier of a mme, the law grants a certain number of 
perlenencias Apertentnaa, we will say, is a square of two hundred 
varas, or five hundred and hfty feet Wo will suppose it to he lo- 
cated, the corners being mirked with stakes. And proceeding with 
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il accuracy, let us conceive such a aolid body as would be 
that portion of the earth, which has the surface of the pertenencia for 
the base of a four-sided pyramid, whoao apex is in the centre of the 
earth. 

Now, jegaidug such a pyiamid as a piece of property, in how- 
much, and in ■fthat pirt of it has the mine-owner a right of property ? 
In answer to this jiettion the Ordinances say: (Tit. VIII, Art. 
17) " The mu ii sh dl be the owner, not only of the apace of the par- 
ticular vein whicu ho has denouncecl, but also of all those which in any 
form, fig ire oi aituation are iound within his pertenencia ; so that if 
a vein begins m any one pertenencia, and passing on, terminates in 
another each owner shall enjoy the portion which passes through his 
respective houndaiies "ini neither the first, nor any other, on account 
of having dihcoveied it in his boundaries, or of its being there, can 
claim it in its whole extent, or wherever it may happen to he." Hal- 
leck's Col,, 238. 

And again, on this point the ordinances farther provide, that " no 
miner shall enter upon the pertenencia oi another, even though it be 
by going to a greater depth, and by working his own vein, but that 
each one shall keep and observe the boundaries of his own, unless he 
amicably agrees and stipulates with his neighbor for the right to work 
in his pertenenda." Tit. YIII, sec. 14, Halleck's Col,, 237. 

Therefore, each proprietor of min wns tl nt' depth. He 
may excavate his pyramid— rem e ts nt ub t n in the depth 
— and any one who enters it with t h p s n t 'espaaser. 

To whom belongs the surface If tl n e s private land, 
even, the surface belongs to tl m tl e f the surface 

having received his land subject to the lequirements .f the system 
adopted by the Government for the discovery of mines and the 
development of mineral wealth. The minerals in the pyramid are of 
more value to the State than the grass or the grain which the surface 
might prodneo. The surface uses are, therefore, made subordinate 
to the mining — the surface to the depth. That this is another result, 
and a necc^ary one, of the subdivision of the earth into two species 
of things, minerals and surface, each of which is treated as a distinct 
subject of property, is too plain to require argument. We may, there- 
fore, consider it an undeniable principle of mining jurisprudence, that 
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tlie surface IJtIe is subordinate to the miriing title, in all things iu 
which thoy conflict. 

Treating of thia tnatter, Gamboa says: "The question maj be 
raised, whether, upon the discovery of a mine m another proprietor's 
ground, the owner of the soil is entitled to claim precedcnee of and 
oust the discoverer ? To which we reply, on the authority of Baldus, 
Paulo de Castro, Rosenthal, Petrus Barbosa, Bartbolo and Capolo, all 
of whom are cited by Antunez, that the discoyerer is to be preferred 
before the owner of tbe ground, provided be comply with the direc- 
tions of the ordinances concerning registry. Pirst, because he who 
first takes possession, according to law, is in a better coiidition. 
Second, because the mine or vein is not part of the estate, nor did ife 
pass with the land, but is common, and falls to him who first takes 
possession of it. Third, because he who first seta about exploring and 
working the vein is in a situation to claim the preference, both by thu 
rules of justice and by the ordinances of the new code, which confer 
upon the first discoverer the right of making the first re^stry, and of 
taking a larger space of ground, with other privileges which wo shall 
notice hereafter." « • " Fourth, because it is to the advantage of 
the public that ores should be searched for, and that mines should be 
explored and worked by the people generally, and the owner of the 
soil has, therefore, no right to prohibit them from doing so, nor can he 
have any right to deprive another of the fruits of bis diligence." — 
1 HeaOi, Gamboa, 136-7-8. 

But as this subordination arises from, so is it limited by, the neces- 
sities of the mine. Hence, the Ordinances of 1584 provide, that the 
damage done to the surface, whether by searching for minerals or by 
working mines, or by occupying sites for reducing establishments, 
shall be paid its owner according to the award of experts, " and in 
default of payment of what the surveyors shall estimate, upon oath, 
as the amount of the damage," says Gamboa, "execution shall be 
levied." — 1 Heath. G-ami>oa,f. 133, see. 6. 

As by the ordinances containing the foregoing provision, the miner 
held an estate of inheritance m his mine, which might bo enjoyed in 
perpetuity by his heirs and assigns, it may reasonably be considered 
that, so far as the surface of the pertenencias and the sites of reducing 
establishments were concerned, the amount of damages would be the 
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value of the land, and that tie law intended the owner of the mine to 
be the owner of those portions of the surface, subject to the obligation 
of compensating their former owner. 

But whatever may have been the intention of the Ordinances of 
1584 on this point, thoae of 1783 are perfectly clear. They pro- 
vide as follows ; 

" Any one may discover and denounce a vein or aiine, not only in 
common land, but also in the private lands of any individual, provided 
ho pays for the land of which he occlipies the surface, and the damage 
which immediately ensues therefrom, aeccffding to the valuation of the 
experts appointed by the parties, and a third incase of disagreement ; 
the same being understood with respect to him who denounces a place 
or waters for establishing works and moving the machines necessary 
for the reduction of ores, which are called ffaciendas, provided they 
do not include more land nor use more water than may he necessary." 
Tit. VI, Ait. 14, SdlecFs Col., 228. 

The provision for the payment of the surface, and of the immediately 
ensuing damages in the foregoing ar^cle, corresponds precisely with 
that of the 16th Article of the Ordinances of 1584, in respect to the 
payment of damages, the words eon ial of the one coiTesponding to the 
words con que of the other. In reference to tlie last named ordinance, 
Gamboa remarks, that on the judgment of the experts, fixing its value, 
an execuljon shall be levied when there is default in payment. The 
ordinances could not have meant that no person should discover and 
denounce a mine on another man's land m&oui jtreviousli/ paying him 
the value of the surface and the damage which ensues, because these 
acts, and also the digging of the well, (^pom de posesion) must pre- 
cede possession, and until that is given, there is no fixed surface to be 
paid for, and no ascertained damages to be compensated. Gamboa'a 
view is, doubtless, the correct one, that the loss resulting to the owner 
of the surface, from the suWrdinataon of bis property to the paramount 
title of the miner, shall be fixed by experts at a money value, and the 
sum thus ascertained shall be realized by execution, like any other 
judgment debt. When sueb subor^nation extends to expropriation, 
as by the Ordinances of 1783 it clearly does in respect to the surface 
of the pertenendas, and of the sites of Maciendas, the same mode of 
ascertdning and enforcing compensation is provided. In fact, the 
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damag-is treated of by G-ambua, were substantiallj nothing more ur 
leas than tho pecuniary value of tho perpetual right to the exclusive 
use and enjoyment of the aaperfieiea of hia /lerteneiiciat, and of the 
site of hia Hadenda, by the mine owner. It waa really the ex- 
propriation provided for in plainer terma by the Ordinances of 1783. 
Tho same reasoning applies to both. The law, therefore, effecta the 
expropriation, and grants the surface of the jiertenenria at the same 
instant that it grants the depth. The surface owner's estate, in ita 
original creation, was thus subordinate, thus liable to be attracted to, 
and merged in that of the miner. The great mining policy of the 
State required it. Ono or tho other must yield — the surface to the 
depth, or the depth to the surface — otherwise an insurmountable 
obstacle would be opposed to the develupnient of mineral wealth. It 
19 the policy of the law, drawn from the paramount considerations of 
encouraging the discovery and promoting the development of mines, 
to subordinate the surface to the depth. Nor can the owner of the 
surface complain ; for, apart from the consideration that he took his 
estate subject to be thus divested, the law gives him a pereonal claim 
against the mine owner for the value of the surface, and the remaining 
parts of his estate are greatly increased in value by the mining 
establishment which the discoverer has created on his land. 

The foregoing are not the only cases of expropriation in favor of the 
miner. It is provided by the 3rd Article of the 8th Title, Ordinances 
1783, " that, in the immediate vicinity of the Reales, there be suffi- 
cient commons and watering places for the pasturage of animals 
which propel the machinery required for the reduction of ores, or 
■which are required in transporting the ore and other things required 
and used by the miners, which shall be for the use of all," and that if 
such lands belong to the Crown, they shall never be sold. If they 
belong to any individual, church or religious community, they may be 
taken from their owner, paying him according to the appraisement of 
experts, "hut with the express condition, that the sales of the said 
lands shall be understood as applicable to those only which, according 
to law, may be granted, and to the extent which may be necessary 
for the said purpose, and no greater, unless the owners voluntarily 
conaent to sell the surplus which may result." 

But for many purposes it ia not necessary that the subordination of 
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the surface-title should go to the extreme length of espropriation, it 
suE&ces that the surface becomes servient to the mine. Thus a 
searcher for mines is permitted to pasture his saddle-beast and pack 
mule either in common or private property without pay ; Eind the 
private owner of forests, in the neighborhood of mines, is obliged to 
sell wood to the miner at a fair valuation, and is forbidden to send his 
wood to other places. 

In the particular of which we are treating, the French law differs 
somewhat from the Spanish. By the provisions of the former, a 
horizontal partition of the pyramitl is effected, the miner owning abso- 
lutely the depth, the proprietor of the soil remaining in the ownership 
and possession of the surface. But the miner can take such parts of 
the surface as may be required for the purposes of the mine, on 
indemnifying its owner. On this point, I beg leave to quote the 
very sensible observations of M. Eey: 

" The grant of a mine carries with it the grant of the land which 
encloses the mine, on the surface as well as in the depth, subject to 
two sorts of indemnity when the expropriation is complete : this is a 
point we cannot insist on too much, in order to put a stop to dll 
controversy. 

" The grant of the depth is definitive, in consideration of a just 
indemnity collected from the products of the mine ; that of the surface 
conditional, because it is subjected to the course of the mine ; it takes 
place in consideration of a second indemnity based on double the 
revenue of the portion of which the owner has been dispossessed, pay- 
able before pirasession is taken, 

"Hence the grant is of all the mining land, but the old owner 
remains in possession of bis land to enjoy it as formerly, and if he is 
the owner of the surface only, he nevertheless preserves his property 
perpetually, if the working of the mine does not require that ho should 
be dispossessed, or if he does not require the purchase of the parts of 

"A horizontal partition of the land is thus accomplished at the 
moment of the concession, by the very act, which grants the property. 

" This is one of the most injurious consequences of the grant of a 
mine. Bat these consequences are exaggerated at pleasure ; persons 



>v Google 



80 

will not go back to the time of this partition ; they forget that without 
the mine the greater part of all these mining countries would be 
unknown, or at least without any importance, and that the surfaeo of 
the lands would be unproductive. 

" They will not see that without the mine there would be nothing to 
change the nature of these lands, and that it is the mine which, in 
attracting an entirely new population around itself, creates at the same 
time the wealth of the country, 

"And must we, on account of the inconvenience caused by the hori- 
zontal partition of the earth, deny the benefits which result from the 
development of a mine, the foste-r mother of a country, and show our 
ingratitude towards her by multiplying difficulties in her path ? " 2 
Bey, PropriUS des Mines, 3. 

The Spanish Mining Law of 1849, imitating in this particular tlia 
French law, thus defines a perlenmcia in Chapter II, Article 11 : 

" Each pertenmcia of a mine constitutes a solid of a rectangular 
base three hundred varas long by two hundred wide, measured hori- 
zontally in the direction designated by the party interested, and of an 
infinite vertical depth, without including the surface." Halleck's 
Col., 510. 



Theie li nothmg m lea on or 1 1 the p hey f in^ laws with wl n,h 
I ira aciuamted, that prevents the sulstmce of the eaith ben g 
divided beneath the surface — that horizontal paitton so precisely 
defined by M Rey m his comments on the Frent-h Code and by the 
Sj anish Minm^ Law of lb-19 — into "nl d sections of such dimen=! on? 
and leJative positions as may be deemed alvisable Certainly m Eug 
lani nothmg is more common than aepante estates in the parts of the 
earth that lie beneath the suifaee, and those portions of the earth, 
FLgardtid as the subjects of property, are land, just as much as the 
surface that rests upon them In piof of this assertiin 1 ofiei the 
follow ng extiacta fiom the veiy able work of Mr Bambndge on 
Mines and Minerals, a book of ^reat leirnmg and authority I con 
sidei it unnecessaiy to encumhei my aigument -nith reference to 
re] jitcd ciac^ as the piinciple is -^o elemertarj 
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Mr. Bainbridge, in treating of the riglit of property in minerals, 
says ; " Mines may form a distinct possession and different inheri- 
tances. It is a common occurrence, in mining districts, for the owner- 
ship of the soil to he vested in one person, and that of the mines in 
another," (p. 4.) 

*'The right of property in minerals under the surface, being a 
cltwrn to land itself, and therefore an incorporeal hereditament, cannot 
be acquired by prescription, which, contrary to the Itoman law, from 
whick it is derived, can only confer an incorporeal privilege over the 
lands of others. Prescription, like custom, can only ^ve the right to 
work mines." (p. 5.) 

" When mines form a distinct inheritance, and are not attached to 
the ownership of the lands in which they are situate, or form a part of 
the demesnes of a manor, a title to them may be acquired and lost in 
the same manner as to a common estate of freehold." (p. 31.) 

" There can be no doubt that mines and minerals, whether forming 
a distinct possession or inheritance, or not, are within the provisions 
of this statute, (the statute of frauds). In either ease, they form a 
part of the land itself." (p. 124.) 

" When mines form a part of the general inheritance, they will, of 
course, be transferred along with the lands, without being expressly 
mentioned in the conveyance ; hut when they form a distinct posses- 
sion or inheritance, a distinct title to them must also be established. 
In the latter situation, the mines will still, of course, retain the quali- 
ties of real estate, and will be transferred by conveyances applicable 
to the particular disposition of them intended to be made. They are 
■ capable of livery, and of being made the subjects of ejectment. ' By 
the name of min&ra' says Coke, ' or fodma phanbi, etc., the land it- 
self shall pass in a grant, if livery he made, and also be recovered in 
an assize.' It has been stated, that if a grant of mines be made 
without livery, the grantor will only take a power to dig and work 
them. But now, by a late statute, all corporeal hereditaments are 
declared, as regards the conveyance of the immediate freehold, to Ue 
in grant as well as in livery. 

" It has also been stated, that a common recovery should not have 
been suffered of a quarry, or a mine, because they aro not in d 
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but in profit only. But this is not correct. Mines and minerals are 
part of the very lands or demesnes themselves." (p. 141.) 

" It was expressly held, before the late statute, that mines do not 
lie in grant; aa real hereditaments they pass by livery of seizin." 
" Mines are very frequently excepted in a conveyance. When the 
exception contained in a deed of feoffment ia in favor of the grantor, 
there can be no necessity for livery, because the grantor will never 
have been out of posseasiou of the thing excepted. But when the 
exception is in favor of third persona, or strangers to the legal estate, 
this livery cannot be dispensed with." (p. 142.) 

" It is scarcely necessary to say that mines, like all other kinds of 
real property, are subject to the usual laws of descent, devolution, and 
transfer, by act of law, according to tbe freehold or chattel interest 
acquired in them." " Mines held in fee, which are opened, are lia- 
hle to dower," but not if unopened, where they form an unsevered 
portion of the general inheritance ; hut " there is no difference in the 
liability, (to dower) of mines forming a separate inheritance." (p. 
15T.) 

"Mines, of course, may also descend in coparcenery," "The 
mere right to work mines is, as we have seen, an incorporeal heredita- 
ment, existing in the land of other persons, and, when it does not 
^ve an exclusive dominion, it is indivisible, because the division of the 
right would create new rights, and would prejudice the owner of the 
soil." " But if the right or license to work mmes be exclusive of 
similar rights, not only on the part of the owner of the lands, but of 
all other persons, and it is manifest that the owners of the right have 
the entire power to take away the whole subject matter, the above ■ 
rule will not apply." (pp. 163-4.) 

" It has been said, that a property may be acquired in mines which 
will be quite independent of the property in the lands in which they 
are situate. In this condition, the minerals, of whatever character 
they may be, will, of course, still form parts of the land itself, and 
will constitute lands in strictly legal acceptation. As such, mines 
become liable to the administration of all the usual remedies relating to 
the law of real property, except in those cases which, in consequence 
of the peculiarity of this species of property, may : 
some modification of these remedies." (p. 490.) 
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" Vn lotion of trcspasa may be maintained in respect of any im- 
pioper interfeteiice with the enjoyment of mines." " An action of 
ejectment will also be maintainable for recovering possession of a 
mme " {p 492 ) 

" Although an ejectment will not lie for a bare incorporeal heredita- 
ment, yet all the rights and easements of that kind enjoyed with land 
and mines, may be recovered with tie subject matter of which they 
are deemed to form a part." "It has been decided, that such an 
action (^ejectment) will not properly lie in respect of a license only to 
work mines." " When the minerals are severed, and become the 
subject of manipulation, they are mere personal chattels, like the trees 
which are severed from the freehold, and an action of trover will, 
therefore, he maintainable for their recovery in that condition." (p. 
494.) 

Oollyer on Mines. 
"The property in minerals urisevered from the land, whether held 
together with or separately from the property in the land, is what the 
law terms a corporeal hereditament, as distinguished from the mere 
right to work for them, which is an incorporeal hereditament." (p. 1.) 
" An estate in minerals is considered an e&tate in land, and is trans- 
ferable only under the same restrictions, whether conveyed with or 
without a conveyance of the adjacent soil." (p. 5.) 'The same author 
says, that the statute of frauds, and the statute of 8th and 9ch Vic., 
c. 106, relating to conveyances of land, are equally applicable to 
mines, (pp. 6-9.) " The rules which regulate the descent, devolu- 
tion and transfer of interests in land, by operation of law, and their 
transmission by will, apply to interest in mines, with no distinction 
deserving of especial notice." (p. 55.) 

It was my intention in the beginning — after sketching as plainly as 
I could some of the leading outlines of mining jurisprudence, and 
illustrating the subject by the legislation of the moat enlightened 
nations, and the opinions of learned men who have labored with much 
thought in explaining and elucidating its principles — to conclude this 
branch of my argument by refuting the positions taken by Mr. Com- 
missioner Thompson on the question of jurisdiction. But I find all 
his arguments sufficiently answered by what has been already said. 
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Tor instance, Judge Thompson say? : '■ The rights nf the eitizun in 
mines acquired umler the Ordinances in Spain and Mexico, at. defiued 
in the Commentaries of Gamboa, present so close Evn analogy with 
that of the owner of a right of way, under the common law, as to 
leave no doubt on mj mind that they were identical la their nature." 
Trans. 123. And then making a few extracts from (jamboa, without 
regard to the subject of which the author was treating, and passing 
unnoticed everything that he said on the very question under discus- 
sion, adds : " These extracts demonstrate clearly to my mind, that the 
vein waa, in contemplalion of law, a thing separate and distinct from 
the land ; and the right which the discoverer or denouncer could 
acquire in it under the Ordinances was a mere incident to the land or 
easement, subject to be divested at any time by non-user, or a failure 
to comply with the conditions prescribed by them. But this wdi be 
still more apparent when I come to consider the causes which, accord- 
ing to Gamboa, operated a forfeiture of the miner's right to the mine, 
and divested him entirely of all his interest in it. An examination of 
the following extracts from the Commentaries will show how slight and 
uncertain was the tenure by which the miner hekl his right to work 
the mine ; and will establish fully the analogy between the right of 
way under the common law, and that now under consideration." And 
Judge Thompson concludes with these remarks : " The, laws of Spain 
and Mexico, regulating the registration, discovery and working of 
mines, may well he classed with thM6 political laws, which, by the 
law of nations, are abrogated on a change of sovereignty. Their 
principal object was for purposes of revenue, and as such, they would 
come within that denomination. If so, they were clearly annulled hy 
the treaty of ce 'on nd all r'j,hts ic { 're 1 nde tl em wo U 1 ne e 
sarily cease ind letermme Trans 1 3— i-& 

Such is J dgC Thomi n s uule sti 1 n^ of tl e syste of Sj ankh 
mining jur aj. lence — hat monument of the w sdom of Veh i ez 
and Galvez extolle 1 by ilaman He th nks t confers i me e h e se 
to dig ; and eve th s 1 ce ae s so si gl t a 1 nee ta n that t s the 
very picture of a p,ht of way — ( s a r gl t of waj 1 g! t i d uneer 
tain ?) Nay he d scovers t I'l-.t tl it not even a 1 ce e g e 
that Spanish m n n^ jur p d nc on t ot otl u^ 1 ut en 
laws, politic 11 tl t c f 1 1 1 t e h n y t 
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be annuUed at anj moment by the repeal of the law ; that the whole 
mining system of Spain ia nothing more nor less than a farming out of 
the taxes, which the minerals in the bowels of the earth, like so many 
individuals, owe the Government, the farmer paying into the Treas- 
ury one-tenth of his eoilections ; and that these collections can be at 
any moment stopped. 

This method of collecting taxes, applied to those due by cinnabar, 
13, to say the least, unprecedented by any G-ovemment financiering I 
ever heard of. For these same revenue laws tell us, that the tax col- 
lector, Castillero for instance, was entitled to all the quicksilver he col- 
lected, with the addition of five dollars for every hundred pounds, and 
if he collected a certain quantity he should have $25,000 more. And 
moreover, these same revenue laws establish a Mining Jnnta, one of 
whose principal duties is to advance money to Castillero to assist him 
in collecting the taxes due by cmnabar Ci.itimly, these laws may 
form a very excellent system of mioinp; jurispiudence, hut they are 
very poor revenue laws. Under such fmancibnn^ it is not surprising 
that Mexico is bankrupt. 

As fiefs were h^ld hy a tenure still more slij,ht and unceitoin than 
that by which a mine is held, I presume they iffjrd a still closer anal- 
ogy to a right of way. And as the G-overnment of the United States 
demands a dollar and a quarter per acre for its lands, I suppose that 
all the pre-emption laws are political revenue laws, and that patents 
issued under them become void when the law is repealed. 

I think, may it please your Honors, that I have successfully estab- 
lished the propositions with which I set out. They are the following : 

First. That the concession of a mine conveyed to the grantee full 
property in the very substance of the mine. The words used in 
describing this right of property are, projmedad, propriedad y j^ossea- 
ion, propriedad y imifrueto, propriedad yiitUidad, plena propriedad, 
dominio, pleno domtnio, dominio absoluto y perpetuo, domtnio directo 
y aUL 

See<md. That a mine considered as a subject of property, belongs 
to the cla^ variously denominated in Spanish law, hienes raices,fan- 
doa, heredades, tiereas, ponesiones, predios, fincas, which are equiva- 
lent to the common law term land. 

Third. That the quantity, or possible duration of the mine-owner's 
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estate tinder "^uch concession, is-as unlimited, lij any assigned point if 
time ; that it was an estate of inheritance, and might endure in him 
and his heirs forever, 

Fourth. That the quality of his estate \^a8 hmited or conditiuiia!, 
using these terms in their common law meaning. 

Fifth. That if the terms by which the duration of the mine- 
owner's estate was defined, are tho ei[uivalent of a hmitation, his 
estate would correspond most nearly to what is known at the common 
law, as a fee determinable; and if such terms are the equivalent of a 
condition, his estate would correspond most nearly to Mr. Preston's 
definition of a fee conditional at common law ; but it is not in al! 
respects identical with either. 

I now proceed to the argument on the Mining Claims. 
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A.RaXJMENT. 



Friday, November 2d, 1860. 
Mr. Johnson" said : — 

May it please your Honors : The magnitude of the interest 
■which the case involves ; the many and peculiar questions of 
law which it presents ; the facts on which the claims of our 
clients rest ; their denial ; tlie grounds of that denial ; the 
manner in which these hare been maintained ; the of&cial char- 
acter of the personage who has so figured in the contest ; its 
entire history from its origin to the present hour — cause me to 
feel more than ordinary embarrassment in rising to address 
your Honors. 

That embarrassment is greatly increased by the manner in 
which my friends and colleagues have discharged their part of 
the duty imposed upon ns all. Presenting to the Court all the 
learning appropriate to the ease, and explaining it with felicit- 
ous perspicuity, they have developed the facts and applied the 
evidence with an acuteness and power which makes me 
despair of being able to snggest anything having even the 
air of novelty. All that I dare hope is, that I may submit 
some views which will further assist the deliberations of the 
Bench. 

A professional career, now of nearly half a century, bring- 
ing me into immediate connection with almost every variety of 
official controversy, and an acquaintance from reading, yet 
more extensive, of such controversies in every civilized land, 
has never brought tD my knowledge a case so conducted as 
this has been on the part of the Government. So extraordi- 
nary has it been, that at times I almost doubted whether I 
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was living under a Government of l.iws, and breathing the air 
of Justice and I'reedom, The plainest principles of both have 
been so grossly violated ; the claims of suitors so wholly dis- 
regarded ; the feelings of gentlemen so ruthlessly insulted ; the 
courtesies of life so absolutely forgotten ; the comity dne to a 
feeble foreign nation — and because feeble, so shamelessly 
trampled upon, — that I could hardly credit that it was all done 
under the sanction of a Government, whose highest duty and 
special pride it should be to establish an elevated standard of 
public morality, and to throw wide open all the avenues which 
might be necessary to the vindication and estabhshment of 
truth and justice. 

That the agents of a free and enlightened people should use 
their short-lived power — short-lived as, I thank God, it is — to 
keep from the Court the truth and the evidence of the truth 
upon which this ease should rest; should entrench themselves 
behind the laws, real or supposed, of the defense, for the pur- 
pose of presenting its discovery to them ; and apparently hope, 
that by such means they might confiscate private property, not 
to be accomplished if tlie truth was discovered, — would in any 
Government under the sun be hardly thought credible. 

And yet, before I have done, may it please your Honors, I am 
sorry to say that I hope to show that that has been precisely 
the conduct of those who have managed this case on the part 
of the Government. 

I rise, may it please your Honors, to aid you in the duty of 
thwarting such efforts ; to assist you in what I am sure is your 
desire — to do all that in you lies to vindicate the cause of truth 
and justice, to preserve the good name of our country, to 
redeem its pledged honor, and to rescue these suitors from the 
load, of scurrilous abuse which the Government has thought 
proper to heap upon their heads. 

My colleagues have anticipated me in the duty ; and for the 
manner of doing it, one of them has received the rebuke of the 
learned counsel of the Government. His (Mr. Benjamin's) ar- 
gument was derided, his rhetoric unkindly criticised ; throwing 
aside its alleged insulting reproaches upon the Attorney- 
General and its alleged appeals to the public, your Honors 
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have been told it was bat a repetition of what liad loag since 
been belter said in behalf of his clients by another. 

On the special attorney's stricture upon the argument, I 
have nothing to say. I leave it to the judgment of yonr Hon- 
ors. Its power is too fresh in my own recollection to need a 
word in its support. I leave that part of the reproof without 
remark. 

But, upon the other topic, I cannot refrain from saying that 
however high my brother's estimate may be of his own profes- 
sional sense of duty, he sins against all the laws of good taste 
when lie indulges in harsh animadversions upon the conduct 
of J. P. Benjamin. That gentleman is in my presence. I for- 
bear, therefore, to say of him all that I think and feel. Rich 
in all the learning that becomes the accomplished lawyer, with 
a power of argument rarely, if ever, surpassed ; his eloquence, 
yet apparently thrilling through this chamber, delighting, m it 
did, the ear of the Bench and all who had the happiness to 
hear it ; his uniform courtesy to the Bench and the Bar ; his 
marked regard for the feelings of his adversary ; his social qual- 
ities and intellectual endowments, that make him the delight 
of every refined and cultivated circle — will retain for him undi- 
minished the esteem and admiration of all who have the good 
fortune to know him, although he may not have been able in 
this instance to have reached that high degree of professional 
courtesy so strongly recommended and attractively illustrated 
by the special counsel of the Government I He will continue 
to be, in despite of that omission which, perhaps, he will never 
be able to supply in the future, the ornament of the Senate of 
his country, and the pride and boast of its Natio'nal Bar. 

I have done with this topic, may it please your Honors. I 
regret, greatly regret, the necessity, which, as I supposed, ren- 
dered it necessary to indulge in such reflections. 

I proceed to the argument, and I shall endeavor to conduct 
it with all the mildness that the circumstances will permit. 

The propositions which I shall seek to maintain are these : 

First. That the claim for the mine is before the Court. 

Second. That it is one which your Honors, if you believe the 
facts on which the claim rests, are bound to confirm under the 
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act by whose authority you are now here, as far as this case is 
concerned. 

And, before stating the other propositions I proceed to 
argue the prehminary objectiou involved in these which I 
have stated. 

It is objected by my brother upon the other side, that what- 
ever may have been the purpose of the pleader, he has so 
inartificially performed his worlc that he has failed to bring 
before you for coufirmatiou the mining title of his clients. 

This upon the part of my brother, is a modern discovery. 
It was not made before. The decision of the majority of the 
Board who confirmed the title, as well as the decision of the 
third Commissioner who rejected the title, assumed that the 
claim to the mine was presented for rejection or confirmation, 
I have stated that it is a modern discovery of the counsel upon 
the other side ; for otherwise I am unable to account for the 
mass of evidence which, without objection, he has suffered to 
be talien — and has taken himself — in relation to this very 
claim, which swells the record up to the size in which your 
Honors behold it. 

And now, at the last moment, when all other eiforts have 
failed, the counsel for the Government, in behalf of the Govern- 
ment, in order to preserve to the Government this property, 
according to their estimate of incalculable value, rely upon 
this — I was about to say, miserable — technical objectiou ! 

Now, the objection, may it please your Honors, involves the 
mining petition. Was it the purpose of the petition to present 
the olaim ? The whole title to the mine is set out with all the 
particularity necessary to present the claim for adjudication to 
the tribunal to whom the petition was presented; the very 
papers that my brother upon the other side alleges are fraudu- 
lent, are all there specially referred to and relied upon as the 
muniments of the title ; the continual possession, and the ex- 
penditure consequent upon a belief of the title swelling up in 
amount to $930,000, are alleged ; and the petition concludes : 
(Transcript, page 8) — " And the petitioner relies for confirraa- 
tiqu of title upon the original documents, copies of which are 
transmitted herewith ; and upon such other and further proofs 
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as they may be advised are necessary." What title did they 
expect to be confirmed? The title to the two leagues? Why, 
that in comparison with the value of the whole matter ia dis- 
pute was as nothing. The title to the mine also, as evidenced 
by the introduction of all the papers relied upon by the peti- 
tioner ; the saving to ihemselves the expenditure of nearly one 
million of dollars — "as well as by all other proofe applicable 
to their titie, that they might at any time during the contro- 
versy be able to produce." 

The Eoard, all of them first holding that this title was before 
them, as well as the title to the two leagues, afiirmed this title 
and rejected the title to the two leagues. What was then done 
by the parties upon the other side? 

From the decision of the Eoard affirming the title to the 
mine, the United States took an appeal ; and here ia their pe- 
tition, upon page 132 of the Transcript : 

The United States, by their attorney, represent that this 
cause is for a review of the decision of the XT. S. Land Com- 
mission, whereby the claim of the Appellee was confirmed in 
part, as will appear by reference to the record in the case; 
that a transcript of said record was filed in this Oourt, Feb. 
26, 1856; that a notice of appeal was filed on the part of the 
United States, April 15, 1856; that the land claimed lies in 
this District, and that said claim is idvalid. 

Wherefore appellants pray that this Oourt reverse the de- 
cision of the said Commission, and decree the said claim in- 
valid. 

The answer to that petition, intended to take issue upon the 
facts presented in that petition of appeal, is found on page 142 
of the Transcript ; and it reads thus : 

That his titles to the mine and lands of New Almaden, as 
set forth and described in his petition to the Board of Com- 
missioners, and in the documentary and other evidence filed 
in this case, are good and valid titles ; that the land, property 
and interest so claimed by him are situate in the Northern 
District of California, and within the jurisdiction of this Court. 

And he prays this honorable Oourt to affirm so much of the 
decision of the Commissioners as confirms his said claim. 

This ia immediately followed by a notice on the part of the 
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United States, signed by the then District Attorney of the 
.United States, to the appellee, to prodace certain papers, with 
which it is unnecessary to trouble the Court by reading ; all 
of which papers relate to the title to the mine. 

And that is followed by a further notice, upon page 198 of 
tlie Transcript, for an additional production of papers, some 
ten or fifteen in number ; all of which relate to the mine. 

The papers are produced for the second time as evidence ; 
so offered, so given. The case is now for hearing. Not a 
. whisper of objection fell from the lips of the counsel for the 
United States, that the whole of this evidence had nothing to 
do with the case before the Court. If they had thought so, 
may it please your Honors, they ought to have demurred to 
the petition. 

But where does my brother find that any petition ia neces- 
sary ? The language of the Act of 1851 requires no petition. 
The 8th section says that " Each and every person claiming, 
etc., shall present the same to the said Commissioners." 
Whether it is to be done in the form of a petition, or by the pre- 
sentation of the title papers npon which the claim rests, the 
statute says nothing. It could not be tolerated in a Court of 
last resort, upon an appeal from a judgment pronounced upon 
an issue admitted on all sides to have been before the Court, 
to adjudicate on each of every supposed or real defect, if the 
objection had not been made at the time. It is a rule of uni- 
versal practice necessary to the performance of justice, that an 
appellate tribunal wilt not permit an objection to be taken be- 
fore itself for the first time, which, if taken in the Court below, 
might be corrected. I cite no authorities for such a principle 
of elementary law. 

But, may it please your Honors, have you no power to au- 
thorize an amendment ? You are an appellate Court ; an ap- 
peal from the decision of the Commissioners is given to you 
as a Court. You look to the constitution of this tribunal — 
to what made your powers here as a Court — in acting ; and in 
the absence of an express or implied restriction upon your au- 
thority to amend, that autliority exists in every case, and of 
course in this. And the result is, that if there was any found- 
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" ation at till for the objection that occurred to the special at- 
torney, the Court would direct the prayer of the petition, in 
that respect, to be amended. Would it not lae amended, may 
it please the Court, if it was an ordinary case of equity pleading ? 

The case of the petitioner is made out in his petition. The 
supposed defect is not making the prayer for relief coextensive 
with the necessities of his ease, as the case is presented ; he 
makes one prayer, which does not cover his entire claim. Your 
Honors will not permit the mistake of counsel, not called to 
the attention of the Court below, when they could, and would 
have been corrected, if called to the Court's attention below, to 
injure the client in the appellate tribunal, but direct at once the 
amendment to be made. My brother upon the other side 
would have saved himself an immense deal of labor; saved 
his iutellect an immense deal of wear and tear; he need not 
have subjected himself to the intellectual trial between himself 
and the Mexican witnesses, nor have pursued the game he at- 
tempted to play with my colleague, as a witness, if the case 
was notbeforethe Court— unless he is much more fond of lahor 
than lawyers generally are. 

"Well, now, may it please your Honors, if the claim is before 
you, the next question under this head is : la it a claim that 
can be legitimately before you under the provisions of the Act 
of 1851 ? 

How is that Act to be construed, if there is any doubt upon 
its face in this or any other particular ? To solve the doubt, 
where the objection in the particular case is, that it does not 
cover a case intended to be provided for by the treaty, you go 
to the treaty. And, if going to the treaty, you discover that 
the case before the Court was intended to be embraced by the 
treaty, then, although the words of the act passed for the pur- 
pose of carrying the treaty into execi^tion may be doubtful, 
you give them a construction to cover everything that the 
treaty was intended to protect. 

What was the treaty intended to protect ? Private property 
of every description belonging toMesicans, or to anybody else, 
derived from the Mexican Government, having its origin in 
Mexican law, depending for its validity upon Mexican juris- 
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pradence and common law statute. Aad why ? BecaTise, in 
this euUgbtened age of the world, nobody has ever supposed 
that there was any foundation for the principle -which the 
coarse intellect of Bynkershoek thought proper to announce — 
that private property could be destroyed, either by conquest or 
by cession. 

It is not necessary to inquire into the effect of conquest, be- 
cause, in this particular, there is no conquest. It is only neces- 
sary to see what the Government of the United States have 
undertaken to do. Have they by their treaty intended to pro- 
tect every species of property known to the laws of Mexico, 
and valuable in point of fact ? 

Article 8. — Mexicans now eatablished in territories pre- 
viously belonging to Mexico, and which remain for the future 
within the limits of the United States, as defined by the pres- 
ent treaty, shall be free to continue where they now reside, or 
to remove at any time to the Mexican Eepublic, retaining the 
property which they possess in the said territories, or disposing 
thereof, and removing the proceeds wherever they please, with- 
out their being subjected, on this account, to any contribution, 
tax, or charge whatever. 

Those who shall prefer to remain in the said territories, may 
either retain the title and rights of Mexican citizens, or acquire 
those of citizens of the United States. But they shall be under 
the obligation to make their election within one year from the 
date of the exchange of ratifications of this treaty ; and those 
who shall remain in the said territories after the expiration of 
that year, without having declared their intention to retain the 
character of Mexicans, shall be considered to have elected to 
become citizens of the United States. 

In the said territories, property of every Idnd, now belong- 
ing to Mexicans not established there, shall be inviolably re- 
spected. — The preseut owners, the heirs of these, and all Mexi- 
cans who may hereafter acquire said property by contract, 
shall enjoy with respect to it guaranties equally ample as if 
the same belonged to citizens of the United States. 

"Wo present the claim to a mine. We say the title was 
derived from Mexico. We produce the title papers, and estab- 
lish by proof — as far as this part of the argument is concerned 
— to be assumed as true, and as evidence of such title. 
My learned brother upon the other side, and the dissenting 
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Commissioner before tlie Board, maintained that it is a case 
Eot covered by the Act of 1851. That it was embraced by 
the treaty, if there could be any doubt from the language and 
words of the treaty, is admitted by Mr, Commissioner 
Thompson. That part of his opinion is at page 127 of the 
Transcript. He tells ua, " That a compliance -with the terms 
of the ordinance would give a right of property in ilie mine, 
which the treaty of Guadalupe Hidalgo mould protect, if the 
law in which that right is founded is not abrogated by the act 
of cession, does not admit of controversy." 

I have a right, therefore, to assume it as true, that if this is 
property, it is protected by the treaty ; and the only question 
for your Honors to decide is : Is it covered by the act of 1851 
— under whose authority you are acting? 

That act was passed to carry into effect the provisions of 
that treaty ; and so far as relates to real property, is undis- 
puted. With personal property it did not interfere. It left 
the title to personal property to be decided by the local 
Courts, under the authority of the general jurisprudence of 
the State, or of the United States. But the United States, 
with reference to real property, or interest in real property, had 
a policy of its own. That policy in relation to similar treaties 
was carried out by the act of 1824, and the antecedent acts 
passed under provisions to carry into effect the treaties with 
Spain and with France. All that time Congress thought that it 
was not necessary to provide any particular mode of passing 
upon titles derived from Spain or from France during the period 
thatthe territories ceded were the property either of Spain or of 
France, where those titles were consummated so as to vest in their 
owners an estate in fee which could be maintained in Courts of 
Justice by ordinary proceedings ; but that it was necessary to 
provide for all cases of inchoate titles which, at the date of the sev- 
eral treaties that those acts were passed in relation to, had gone to 
such an extent as to bind, at the moment of the cession, the 
conscience of the former Government. 

California, it was imagined, with reference to these titles, was 
in a different condition. It was a distinct province of Mexico ; 
sparsely populated^ The United States did not know the pos- 
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sible extent of the titles — the real and consummated titles — ■ 
and of course did not know to what extent tlie domain ceded 
by Mexico htid been converted before the cession into private 
estate. Theymade, therefore, tho Act of 1851 more extensive 
than the provisions of the antecedent legislation in relation to 
other treaties; and the policy of that course upon the part of 
the Government, is stated bythe Chief Justice — Taney — in the 
case of ITremont vs. The United State.s, to be found at page 
5i2, 17 Howard's Eeports. I read from page 553. After 
speaking of the acts passed in relation to the cessiona of Louisi- 
ana and Florida, the Chief Justice says: 

Tho laws of Congress giving the jurisdiction, were differ- 
ent in one respect, and the condition of the countries, as well 
as the laws and usages of the nation making the grants, were 
also different. It will be seen from the quotation we have 
made, that the 8th section embraces not only inchoate or equi- 
table titles, but legal titles also ; and requires them all to un- 
dergo examination, and to be passed upon by the Court. The 
object of this provision appears to be to place the titles to land 
in California upon a stable foundation, and to give to the par- 
ties vrho possess them an opportunity of placing them on the 
records of the country, in a manner and form that will prevent 
future controversy. 

Now what have tliey done ? The 8th section of the Act 
of 1851 provides that " Each and every person claiming lands 
in California by virtue of any right or title derived from the 
Spanish or Mexican Government, shall present the same to the 
said Commissioners when sitting as a board, together with such 
documentary evidence and testimony of witnesses as the said 
claimant relies upon in support of such claims ; audit shall be 
tho duty of the Commissioners, when the case is ready for 
hearing, to proceed promptly to examine the same upon such 
evidence, and upon the evidence produced in behalf of the 
United States, and to decide upon the validity of the said claim, 
and, within thirty days after such decision is rendered, to cer- 
tify the same, with the reasons on which it is founded, to the 
District Attorney of the United States in and for the district 
in which such decision shall be rendered." 

The 11th section provides " That the Commissioners herein 
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provided for, and the District accl Supreme Courts, in deciding 
ou the validity of any claim brouglit before tliein under the 
provisions of this act, shall be governed by the treaty of Gua- 
dalupe Hidalgo, the law of nations, the laws, usages and cus- 
toms of the government from which the claim is derived, the 
principles of ec[nity, and the decisions of the Supreme Court 
of the United States, so far as they are applicable." 

Well, all that it is necessary to do, may it please your Honors, 
is to show that the particular claim is derived from Mexico ; 
that the title set up and asked to be confirmed is a title, in the 
language of the act, "derived from the Spanish or Mexican 
Government." 

Now, it is said that it was not the purpose of the act to cover 
a mining title. It is admitted to have been the object of the 
treaty, but it is not the design of that act, because it is not a 
claim to lands / And we have had a brilliant metaphysical 
discussion on the part of my brother on the other side, to teU 
us what lands are, and what lands are not; and he arrived at 
the very satisfactory conclusion that a quarter- dollar thrown on 
the surface of the land, was not land. Well, that I can see. 

He said, in the opening of the case upon the part of the Govern- 
ment, that the act covered only an absolute interest inland; the 
fee simple, as contradistinguished from any lesser title. He 
must go to that extent, or the whole argument fails. Then, if 
by the laws of Mexico there could be in the real estate of Mex- 
ico estates for life, estates for years, estates in_^e tail, estates in 
fee simple conditional, as these several estates are known to the 
Common Law of England and the United States, the moment 
the country was ceded to the United States they all became 
vested in the United States. Property in Mexico — an interest 
in lands in Mexico — to be recovered by the ordinary proceed- 
ings provided by the laws of Mexico for the recovery of inter- 
est in real estate — liable to sale in Mexico — liable to be for- 
feited as real estate in Mexico, was not within the treaty, or, 
if within the treaty, not within this statute I 

I have shown yon that it was the object of the treaty to 
protect every kind of interest in real estate. Now, suppose 
this Act of 1851 is doubtful in any particular instance. There 
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is one consideration which would force your Honors to come 
to the conduaion to which we invite you, and that la this : that 
all claiias to land not conflrmed by this act, under the provis- 
ions of this law, by the Board of Land Commissioners, if not 
appealed from — by the decision of the District Court, if that 
be not appealed from — by the final decision of the Supreme 
Court of the United States, where there is an appeal — shall be- 
come a part of the public domain of the United States, Then 
my brother would have you to believe that the Congress of the 
United States, with the faith of the nation pledged to protect 
every claim derived by any kind of title from Mexico, in- 
tended so cunningly to devise their statute as to confiscate — 
for aught that your Honors can know — to the United States, 
more than one-half of the claims to land in California derived 
from titles given by Mexico. 

But to apply it to the particular case. The mine, says Mr. 
Attorney General and his representative here, is of inestimable 
value; it has yielded already eight millions of dollars to its 
possessors, with which they ought to be satisfied — according to 
him — if they are permitted to go free, instead of having the 
money taken from them, and spending the rest of their lives in 
the penitentiary 1 Beautiful language that for an officer of the 
Governmentl Some of them would not look well in that place 1 
The Attorney General tells us that arithmetic can hardly cal- 
culate the value— of what ? Of this estate. He does not pre- 
tend to say it is not an estate in land. Of this mine. He does 
not pretend to say that, if the title is in us, it is not protected 
by the treaty. He does not set up the objection that the Act of 
1851 does not embrace it. \ will do him the justice to say 
that. But his representative here tells your Honors, that al- 
though it be of such value, and although our alleged right to 
hold it, is a right derived from the laws of Mexico, under a title 
justified by the laws of Mexico, it is one that we cannot get 
confirmed under the provisions of this Act of 1851 ; because 
the Act of 1861 has left out so much of the property intended 
to be secured by the treaty of 1848 1 

Could you give it that interpretation, may it please your 
Honors, even if you supposed it to be doubtful ? Ko ; cer- 
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tainlj not. I am addressing myself to just men, anxious, de- 
termined to preserve the good faith of our common nation ; 
and I have no doubt, therefore — not the slightest — that your 
Honors wilL hold with the majority of the Board Ijy whom the 
title to this mine was confirmed, that it m within the provisions 
of the Act of 1851. 

But the Supreme Court have told you, in a decision pro- 
nounced the term before the last in Fossatt's case (which was 
supposed to involve the claiin to this mine), what was the 
object of the treaty, and the object of the act of 1851. I read 
from page 448, 21st Howard's Reports: 

These acts of Congress do not create a voluntary jurisdiction 
that the claimant may seek or decline. * * * « This 
jurisdiction comprehends every species of title or right, whether 
inchoate or complete; whether resting in contract or evinced by 
authentic act and judicial possession. The object of this in- 
quiry was not to discover forfeilntres or to enforce rigorous con- 
ditions. The declared purpose was to authenticate titles, and to 
afford the solid guarantee to rights which ensues from their full 
acknowledgment by the supreme authority. 

So at pages 450 and 451 : 

The United States did not appear in the Courts as a conten- 
tious litigant. 

They are reproving in advance those who have managed 
this case. They (the United States) did not appear in the 
Courts as a contentious litigant. But how did they appear ? 

As a great nation, acknowledging their obligation to recog- 
nize as valid every authentic title. 

And what else ? By closing up the doors by which evidence 
was to be obtained for and against the title ? By denouncing 
the whole Mexican Nation, and asking your Honors to presume, 
as a presumption of law — taught to you as a jury, — that they 
are all false swearers — equal in that respect to all the swearers of 
Catholic Christendom? No, may it please your Honors; but 
" ACKNOWLEDGING THEIE OBLIGATION TO RECOGNIZE AS TALIB 
EVERY AUTHENTIC TITLE, AND SOLICITING EXACT INFOEMATION 
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TO DIRECT TIXEIE EsECUTIVB G-OVERNMBNT TO COMPLY WITH 
THAT OBLIGATION.'.' 

Mr. Attorney G-eaeral, when lie wroto the letter to whicli I 
will call your Honora' atteation by and by, and when he wrote 
his opinion m relation to Oalifornia titles in general, and the 
New Alniaden title in particular, had not read that lesson upon 
national morality taught us by the Supreme Court of the 
United States. 

Novr, may it please your Honors, the title being before you 
for judgment, the next question, and the only question which 
can excite any interest, or could cscite any interest — in the 
public mind at least, and in that of the Court, — is : Whether 
that title was fairly acquired or not ? 

We have in these pleadings, repeated over and over again 
in the argument, the charge of false ; fraudulent ; fohged ; 
FABRICATED. Not satislled with applying all these epithets to 
it, it was also " antedated ! " And then, as a legal conclusion — 
for the pleader seemed to think the Court would not see that 
that was the result of the charge, if made good, — it was, be- 
cause it was " false, forged, fraudulent and fabricated," null and 
of no effect. 

Now, I propose, may it please the Court, very briefly— for 
the whole ground has been so well covered by my colleagues, 
that I am satisfied it is quite unnecessary — to examine into the 
truth of these charges. 

There are some things about which the counsel on the 
other side and ourselves do not differ. We start from them, 
therefore, aa common ground. 

There was a man — I believe my friend on the other side 
admits there was such a man in existence once as Andres 
Castillero. There was such a mau as this petitioner — and 
probably is now; Ae is not "forged;" and he is not "fabri- 
cated" for these purposes. That same man was here in 1845, 
He was a Mexican ; conversant with the science of mining (if 
it be a science); anxious to show his skill ; glad in that way, 
not only to promote his own interest, but to promote the 
interest of his country; and, in the latter part of 1845, he 
had discovered this mine. That is admitted, 
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Mr. Randolph — Discovered the quicksilver in it, 

Mr. Johnson — Well, that is the same thing. "Mine" and 
" quicksilver" are synonymous terms. What is his belief, may 
it please your Honors? That he thought it exceedingly valua- 
ble. How valuable? More valuable than the Almaden mine 
of Spain— and its value could hardly be counted at that time 
in dollars. What did he think when he discovered it ? That 
it would be a very good thing to make it his own private 
property, if it could be accomplished. But he had no means 
of his own ; and the very first step that he took, evidenced by 
any authentic written act, was executing a contract of part- 
nership (which hears date November 2, 1845), by which he 
takes with him as partners General Jos^ Castro, Secundino and 
Teodoro Eobles, and Padre Beal. 

This contract of partnership, my brother on the other side 
admits, was made on or about the 2d of November, 1845. It 
is therefore an authentic paper. What did it look to ? The 
working of this mine. The first article says: 

" Don Andres Castillero, conforming in all respects to the 
Ordinance of Mining, forms a regular perpetual partnership 
with the said persons in this form ;" and then goes on to state 
the terms of the partnership. 

Row, he has discovered the mine ; he values it highly ; he 
enters in good faith, on the 2d of November, 1845, into a con- 
tract of partnership to work it. What else did he do, about 
which there can be no dispute ? 

He knew that there were mining laws in Mexico, in force 
here, under which the individual discoverer could secure to 
himself the mine discovered. What would he be likely to do? 
To proceed according to such laws. What do we say he did? 
Denounced and registered the mine ; wrote to Mexico, where 
at last his title was to be confirmed ; sent specimens of the ore 
there. What for? To prepare the authorities in whom was 
vested the power to confer upon him the title, for the application 
which he contemplated making, to get the title. He goes to 
Mexico ; and being in Mexico, the discoverer of the mine or 
denouncer of the mine, what would he have done in all proba- 
bility? Taken the steps in Mexico necessary to secure the title. 
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Where would these carry him? To the very Department of 
the Grovernment of Mexico, in which we say he appeared. 
."What would he do when he- got there ? Precisely what we 
say he did. 

Well, then, it is clear, may it please your Honors ; no man 
can doubt, because every man, placed in his condition, feels 
that he would have done the same thing ; that the very acts, 
which we maintain as established upon evidence upon which 
the mind cannot doubt, were done by the discoverer of this 
mine, were the very acts that any man in his senses, situated 
us he was, would have done. 

Wow, what did he do — as we say, before ho went to Mexico ? 
An official communication, dated the 21sE of April, 1846, was 
made by the Junta de Fomento to General Tornel, Director of 
the National College of Mining, sending specimens for assay 
with copies of Oastillero's letters to Herreraand Moral. That is, 
before he arrived. How these are proved, I will tell the Court 
by-and-by. The minutes of the proceedings of the Junta Facuh 
iativa of the College, of the 24th of April, 1846, (dated in point 
of fact, the 24th of March, but evidently should be dated the 
24th oi April), prove what I have stated. 

An official communication, dated 29th of April, from Tornel, 
Director of the College, to Moral, President of the Junta Facul- 
tativa, acknowledges the receipt of a letter from Moral of tho 
24th of April, 1846, commuoioating the result of the assay. 

In an official communieatiou, dated the 29th of April, 1846, 
from Tornel, the Director of the College, to the Jnnta de Fo- 
mento, was communicated the result of the assay. 

In an official communication, dated the 6th of May, 1846, 
from the Junta de Fomento to the Minister of Justice, the dis- 
covery of Oastillero was made known to the President. 

On the 12th of May, 1846, Castillero proposed to the Junta 
to contract for the working of the mine. 

On the 14th of May, 1846, there was an official commiinica- 
tion from the Junta to the Minister of Justice, announcing the 
original foregoing contract, and \irgently recommending tho 
President of the Bepublic to agree to it. 

On the 20th of May, 1846, an official communication from 
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the Minister of Justice to the Junta de Fomento ratifies and 
approves said contract in all its parts. 

An official communication of the 20th of May, 1846, from 
the Minister of Justice to the Minister of Eelations, communi- 
cating the President's approval of Castillero's contract with the 
Junta de Fomento, and grant of two square leagues on the 
land of his mining possession, directs the Minister of Relations 
to issue the proper orders. 

On the 23d of May, 1846, the orders referred to in that com- 
munication, are stated to have been issued. 

On the 23d of May, 1846, in an official communication ad- 
dressed by the Minister of Eelations to the Governor of tiie 
Department of California, setting forth the President's appro- 
val of Castillero's contract, and grant of two square leagues on 
his mining possession," the Governor is ordered to put him in 
possession of said land ? 

That is the two league grant. 

So your Honors see, if these things actually occurred, they 
are precisoiy what Oastillero would bave endeavor^id to obtain 
after making the discovery of this mine and going to Mexico 
— where the title, through this instrumentality, conld be con- 
summated. 

Now, my brother says that these papers — and several others 
to which I shall have occasion to advert by-and-by— were all 
forged, fabricated, false, fraudulent, antedated. He says so 

still. 

"A man coiivinceii against hia will, 
Is of the aame opicion still." 

Now, may it please your Honors, how are you to approach 
the consideration of this question of fraud and falsehood upon 
the part of a claimant who produces evidence of the official 
act of a foreign Government ? 

In the case of Arredondo, Mr. Justice Baldwin, speaking 
for the Supreme Court, laid down two rules which he said 
were incontrovertible. The first was : That actual fraud is not 
to be presumed; but is to be proved. By whom? By the 
party who alleges it. Second : That, if the motive and design 
of an act may be traced to an honest, legitimate source, equally 
as to a corrupt one, the former should be preferred. 
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The United States now are for reversing these two rules. 
They ask us to prove in advance of other proof in relation to 
the pi'oduction of the documents of title derived from the 
admitted authorities of Mexico, that they are not false, and 
fraudulent, and forged, and fabricated I There ia no such rule 
known to justice or to morals. The burthen of proviEg the 
fr&nd is, in this case, on the Government, who asserts it. The 
obligation on the claimant is complied wilh when he produces 
his prima facie evidence of his title; consisting in the archives 
in which, he says, the title is to be found recorded ; authenti- 
cated by the acts of the pablic officers of the Government 
from whom the title waa derived. In this case he has gone 
infinitely further. He has produced here the very officers 
themselves, to prove that all these titles were fairly and 
honestly obtained. When was that done ? About eighteen 
months ago. Before then, may it please your Honors, we had, 
as I think, evidence enough to have put the United States 
upon the inquiry as to the authenticity of our documentary 
title. Oar Minister in Mexico, Mr. Forsyth, a man whose 
integrity nobody will question, had stated that he had exam- 
ined into all those archives; that the copies we produce he 
knew to have been fairly copied from the originals on file ; 
and that he saw — to use his own language — " no reason what- 
ever to doubt the integrity of the entire transaction," 

But the property is a large one. The title so authenticated 
is alleged to be defectively proved ! The taint of fraud is still 
upon it, ia the estimation of the counsel for the Government, 
here and in Washington. The character of these gentlemen 
(the claimants) is still unrelieved. Fortunately for them they 
had the means of producing additional evidence, calculated, as 
they supposed, as their counsel supposed, as everybody else 
supposed^except the counsel for the United States — to place 
the charge entirely beyond the scope of belief. They gi to 
Mexico; they examine for themselves into the archives; they 
succeed, at a great expense, in inducing some of the officials 
who were engaged in these several offices at the time the trans- 
actions took place, to come to San Francisco with the means 
of identifying the truth of these documents beyond all possible 
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doubt — provided they told the truth; provided they were en- 
titled to be credited. Here, they come. What it cost to bring 
them, yoar Honors have already heard. Here, they are ex- 
amined. Here, my brother meets them. Here, he propounds 
his four thousand or five thousand questions^ more or less. 
Here, days and weeks and months are exhausted in trying to 
establish the fact — which he suspected to be true— that the 
■whole story which they were here to defend is a false and 
fraudulent story. 

We have been represented in Mexico since, if not by aMiu- 
ister Plenipotentiary, by a Consul m the City of Mexico, dis- 
posed to obey the orders of his Government, because disobey- 
ing a clear official duty under the Act of Congress — when 
called upon to take testimony — in consequence of an order of 
his Government; and no evidence has been produced during 
the year that has elapsed since these witnesses were examined, 
to satisfy your Honors that any single word of their testimony 
is false, according to the story told by the archives as they 
exist in the City of Mexico. Have these been examined, may 
it please your Honors? My brother upon the other side writes 
— as he told you yesterday or the day before — letter after 
letter to the Attorney General and to the assistant counsel in 
Washington, begging them to send to Mexico for the purpose 
of discovering there the fraud. Did not he (the Attorney Gen- 
eral) suppose that there the evidence of the fraud could be 
obtained ? 

Mb. Randolph— I desired to send to Mexico for the pur- 
pose of getting proof of the fraud in a convenient shape to be 
used in a criminal case. 

Me. Johnson — I understand that ; but still it is a proof of 
the fraud. 

Has it been done ? My brother says — nobody has a right to 
doubt him ; certainly I do not — that, as far as he knows, it has 
not been done. One of two things is true : it has been, or it 
has not ; about that we cannot differ. 

If it has not are we not entitled to the whole benefit of the 
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inference to he drawn from fhe fact that the United States 
have not ventured to make the inquiry ? 

If it has been done, and the inquiry has resulted in estab- 
lishing the truth of these aTchivea, the non-production to your 
Honors of the result of that inquiry tells, as against the United 
States, a story that I should be very unwilling to believe. 

There is in this record, may it please jour Honors, a corres- 
pondence between some of the counsel for these claimants and 
Mr. Attorney General. I am sure the Court will read the whole 
of it, .before they proceed to dispose of this case. We knew 
what the charge was here. We had absolute conviction that 
there was not the slightest foundation for it. We had the as- 
surance which the high character of these gentlemen of itself 
gave, strengthened, as it was with reference to ourselves indi. 
vidually, from the intimate personal relations of friendship 
which subsisted between some of them and ourselves ; and we 
invoked, in their behalf, the Government to take such steps as 
would satisfy them, so that these gentlemen might be freed 
from the influence in public opiniou that charges coming from 
the United States could not help more or less to create. " We 
propose," says Mr. Attorney General, in his reply to our com- 
munication on the 8th of March, 1859 (and your Honors will 
find that letter at page 2939), "a variety of ways in which the 
Government could convince themselves whether their suspi- 
cious were well or ill founded." Mr. Attorney General says, in 
writing to the President, to whom we were obliged finally to 
make a direct appeal, that the counsel for the claimants pro- 
pose one of five things : 

Firsi, Direct the counsel of the United States to consent that 
the copies of certain papers in the claimant's possession shall 
be admitted in evidence. 

Second. Order them to adopt some measure which will satis- 
fy themselves that these copies are correctly taken. 

Third. Order them to procure other copies of the same 
papers, in such manner and by such agent as they may select. 

Fourth. Solicit of the Mexican Government the original 
papers relating to Castillero's transactions with it concerning 
this grant; or, 

F-^i. Ask of Mexico a copy of all such papers, authenti- 
cated by the great seal of the Eepublic, 
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One of the modes tliat we proposed was — not believing it 
possible that Ihat coultl be rejected — to select any gentlemen of 
intelligence aad character that they pleased ;' let them go as a 
Commission to Mexico and examine the archives ; and let them 
come down to San Francisco and testify here before the Court 
the result of the search. Let the Minister do it, who was then 
at the City of Mexico, we said. If, from his official station, he 
was unable to accomplish it, send out the Commiasion I Make 
the selection of Commissioners yourselves ! If attended by an 
extraordinary expense, which the Executive of the United States 
would not permit them to incur, our clients will pay the ex- 
pense I 

We offered it with no oifensive view. "We believed that it 
was barely possible that Mr. Attorney General, or the Presi- 
dent of the United States, might be under the impression that 
there was no fund in the Treasury to bear the expenditure 
which would be incurred by such a Commission. "We said, 
therefore, send it out, and our clients will incur the whole ex- 
penditure ; substantially, we will treat the Commissioners as 
we had to treat those Mexican witnesses — we will carry them 
to Mexico in the best possible way; we will see them taken 
care of in Mexico in the best possible mode ; we will br,ing 
them to California ; we will pay their expenses in the most 
liberal manner ; we will pay them for their time. If it costs 
$200,000, we are willing to give it to American gentlemen, 
selected by the Government for the purpose of discovering i;ito 
the truth of this alleged charge of fraud upon the part of the 
Government. 

- We said, in the conclusion of one of the letters : " And here 
we beg to he permitted to say, there is no form in which our 
Government can request or exact from that of Mexico the 
assurance of the latter as to the genuineness of these papers, 
which we will not cheerfully acquiesce in." That is as far back 
as the 19th of November, 1858. It was received by us in 
Washington on or about the i7th of December, 1858; and it 
was communicated by us to the authorities at Washington on 
that day — the letter communicating it being signed by Mr. 
Benjamin and myself, and by J. J. Crittenden and John A. 
Eockwell (page 2929). That is to the Secretary of State. 
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My friend, tte Secretary of State, got it, but lie did not an- 
swer it for a good while. I suppose he put it in the hands of 
the Attorney General, and he could not answer it. But he does 
answer that proposition, and the several additional propositions 
that were made. And how does he answer them, may it please 
your Honors ? Page 2939 : 

I, The counsel of the United States cannot possibly consent 
to the admission of evidence which they believe to be corrupt 
and false. 

That is before it is obtained 1 

In this case they do believe that the copies of the papers 
produced by the claimant before the Land Commissioners, and 
in the Circuit Court, are not satisfactorily authenticated — 

So that your Honors could not receive them as testimony at 
all! 

— and they farther believe that the originals are themselves 
fraudulent fabrications. Of course we malre it a point of con- 
science and principle to oppose evidence of that kind. 

That is not all. 

II. The counsel of the United States (not my brother, be- 
cause he says he has not done it ; not the former District At- 
torney, for if he had done it, the testimony would have been 
here; not the present District Attorney, for he has not had 
time to do it, and he won't have much time to do it)— the 
counsel of the United States have adopted (what I emphasize, 
may it please your Honors, is italicized in the letter, and the 
letter is printed from an official copv of the letter in the De- 
partment of State ; so the italics are the italics of the Attorney 
General, when he handed the letter to the Department of State) — 
the counsel of the United States have adopted very careful 
measures to satisfy themselves concerning these copies, as well 
as the originals from which they purport to be taken. 

"What " careful measures " did they take ? 

Me. Eandolfh — Inspected the face of the papers, I suppose, 

Mr. Johnson — By the face of the papers you could not well 



>v Google 



25 

tell, I suppose. You might euspect, might do as my brother 
does — indulge in suspicion throughout. 

What are we to infer from this, may it please your Honors ? 
What we wanted was to ascertain what the archives iu Mexico 
disclose ? The evidence of fraud was th^e, if there was fraud. 
The papers fabricated were there, if there was fabrication. 
There, we asked them to go. There, they virtually say they 
will not go again, for they have been there already. They 
have examined the archives already. The result of the inquiry 
was, to satisfy them that the originals, there on file, are fraud- 
ulent. Give us — 

Mb. Eandolph — (interrupting). I do not understand that 
the Attorney General makes any such assertion, 

Mr. Johnson— Of course he does not say it. But he haa 
" satisfied " himself and " taken very careful measures " to do 
it. No man in his senses could say that measures necessary to 
satisfy the mind on a subject of that sort, are not to be taken 
in the City of Mexico. He is a high official person — the At- 
torney General of the United Stales I Every word that he says, 
then, must be true I He has " taken careful measures "! Why- 
did not be let your Honors see what the measures were? Who 
is the agent in Mexico that made the search ? Was it the Con- 
sul ? Who is the agent sent there for the purpose of making 
the search? Was it the former District Attorney, Mr. Inge? 
Let us know what was done. Your Honors are asked to de- 
nounce these papers as fraudulent, and to brand the parties 
concerned with infamy, on the ex parte charge of Mr. Attorney 
General, and the counsel for the United States; and here 
we are told by the Attorney General himself, that he haa 
adopted measures which have "satisfi^ed" him that the charge 
is well founded ; yet he does not dare to lay before the Court 
what the measures were ! 

But that is not all. He goes on further to say: 

HI. You are requested by those gentlemen (Crittenden, 
Benjamin, Eockwell, and myself) to get other copies of the 
same papers. In answer to this, I have nothing to say of the 
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unprecedented and singular attitude wbich the Government 
would take in sending its own counsel to hunt up the evidence 
of a hostile claim ia favor of Mexican citizens at the seat of the 
Mexican Government. 

That is to say, may it please your Honors, to make the 
treaty effectual ; to preserve the pledged word of the country ; 
to keep her in the estimation of the nations of the world free 
from reproach ; to guard her against claiming for herself 
property belonging to citizens deriving title from Mexico, 
when the question is presented for judicial determination — 
that the property becomes ours unless the claimant can succeed 
in establishing that it is his. We will not go to Mexico, or 
suffer anybody else to go to Mexico, for the purpose of search- 
ing where alone a search can be made successfully into the 
fact — because that would be to aid "a hostile claim," as against 
the United States 1 "A hostile claim I" 

The Supreme Court thought differently, in the opinion I 
read you just now — the decision of Mr, Justice Campbell in 
the Fossatt case. Of the very act which Mr, Attorney General 
announces is " unprecedented," Mr. Justice Campbell, speaking 
for the Supreme Court of the United States, says : " It is their 
duty to solicit exact information to direct our Executive Govern- 
ment to comply with the obligation imposed upon them as a 
great nation by which they have acknowledged their obligation 
to recognize as valid evei-y authentic title." (Page 461, 2l5t 
vol. Howard.) 

Well, that is not all, may it please your Honors. Mr. 
Attorney General continues : 

But there is another reason which cannot be got over. 

We want to save the property for ourselves ; and that is 
reason enough I But if that is not sufficient, there is another 
reason which cannot be successfully met. "We will therefore 
let the flrst reason pass. 

In the language of Mr. Attorney General, "Let that pass!" 

But there is another reason which cannot be got over. It is 
not of the copies alone that we complain. The originals, or 
some of them at least, may be among the Mexican archives ; 
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and what we assert is, that they were not honestly placed there 
by the Mexican officers. 

All of them may he, or if not all, some of them may be there ; 
but " they were not placed there honestly by the Mexican 
officers I" They were placed there by the Mexican officers; 
but "not honestly I" How does he know they were there? 
all, or one, or any leas than all ? Because he has made the 
inquiry. He has had the search conducted by somebody in 
whom the Government has confidence ! It is not Mr. Frederick 
Billings ; no Mexican lawyer employed by Mr. Billings ; no 
Eustace Barron, " In some way satisfactory to ourselves, we 
have made such a careful search that we are rather icelinod to 
believe that the originals of all the papers presented before the 
Court establishing the title to be confirmed, are in the Mexican 
archives ; but we won't let them be produced. They shall 
not be authenticated ; they shall not be used as evidence if 
they are not authenticated, so as to mate them legal evidence 
by force of the authentication — ^because I, Mr. Attorney Gen- 
eral, say, in the face of the world, that they were placed there 
by the Mexican ofUcials dishonestly." 

And he gives another reason. His sense of morality is not 
as yet exhausted. 

IV, The next proposition is, that you solicit the Mexican 
Government to furnish onginal papers relating to the claim of 
Castillero. I concede it to be true, as a rule of public law, 
that a document which belongs to the Mexican archives, cannot 
properly reach our judicial tribunals, so as to be noticed by 
them, except through that Department of our Government 
which manages its foreign affairs. But this being true, why 
does not the Republic of Mexico offer the document in ques- 
tion to the Department of State ? Why should we talie the 
initiative in reference to the claim of Mexican citizens against 
ourselves ? Or why should we expose the truth, — " {which he 
says vizs. falsehood and forgery in the fabrication of the papers)" 
— ^to the danger of being perverted by the diplomatic maneuvers 
which might be resorted to by our opponents ? 

Is it not evident, may it please your Honors, that the Attor- 
ney General thought that the United States, in a case of this 
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description, waa to appear in tlie courts as a " contentious Hti- 



My opinion is, that tlie G-overnment of tlie United States 
should wait until that of Mexico shall make a vokmtarj tender 
of the papers which support this title. 

What is he going to do with them after he gets them ? Why, 
that depends on what they may turn out to he. la that it ? If 
they will defeat the hostile claim set up by Mexican citizens, 
as against the United States, we will let them be forthcoming ; 
" if not, we will then decide what we will do with them." 

My opinion is, that the Government of the United States 
should wait until that of Mexico shall make a voluntary tender 
of the papers which support this title, and then examine into 
their character with great care, holding Mexico to the full 
measure of the responsibility she will incur by any aid she 
may willfully give in the support of a false claim against the 
United States. 

He assumes the fraud and falsehood of the claim, and states 
here by way of threat : " don't you send us these original pa- 
pers 1 It is not our duty to ask for them. It is your duty, if 
there is any duty on the subject at all, to send them. But take 
care how you send them ; because, if you do it without being 
asked, and it establishes the validity of whatwe say is a false 
claim, we will hold you to a rigid responsibihtj?, and take 
another portion of Mexico to make up, by way of indemnity, 
for this past transaction," 

But that is not all. He says he won't ask Mexico to attach 
the Great Seal, because, if there is any law preventing the use 
of the Great Seal for any such purpose, it exists by virtue only 
of a Presidential decree, and that decree may be altered at the 
will of the Executive. Then he says, after dropping the ques- 
tion of fraud — and I ask your Honor's particular attention to 
this— (page 294l-'42 of Transcript) : 

"The Mexican Government, after strict inquiry and exami- 
nation, having in the most solemn manner, and under the most 
impressive circumstances, affirmed to the Government of the 
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Ui^ited States, that no grant whatever of lands in the territory 
of California, had been made after the 13th of May, 1846, witn 
what face can that Government now assert the contrary ? with 
what regard to common propriety can the United States ask 
the Republic of Mexico to do this thing; to violate her own 
honor, to falsify her own declaration, and to break her solemn 
pledge after procuring an advantageous treaty of peace upon 
the faith of it ? If it be said that the declaration of the Mexi- 
can Commissioners was a mistake, and that a private person 
should not be compelled to suffer by it, the answer is very 
plain. He should seek redress from the nation which inflicted 
the injury. Let him look to his own Government, which 
pledged its honor ihat no such grant existed, and not to the 
United States, who took the pledge as true. Oastillero, like 
every Mexican citizen, was bound by the affirmation which his 
Governmentmade." 

The Supreme Court tells us, that by the law of nations, by 
the principles now universally admitted as just among the civil- 
ized nations of the world, no nation can, in ceding its territory, 
dispose of the private property acquired by vahd title from it 
before the cession ; and your Honor, the District Judge, in an 
opinion of the ability of which I forbear to speak in the pres- 
ence in which I stand, has stated that it is not in the power of 
the Government of Mexico to deprive an individual proprietor, 
whether a Mexican or somebody else, of land held under Mex- 
ico, antecedent to the actual cession, by any declaration which 
they may have made ; and that with reference to the particular 
declaration relied upon, it is entitled to no consideration what- 
ever, because that article of the treaty — inserted in the original 
treaty in order to carry out the object of that declaration — was 
stricken oat by the Senate. 

Hear how his Honor Judge Hoffman disposes of that ob- 
jection in this case. I read from the decision of the Court in 
the United States vs. Palmer et ah : 

On the whole, we are of opinion that the right to grant her 
public domain in California, continued until the conquest of the 
country by the United States, 

The declaration of war did not take from her the power to 
grant. 
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It is further urged, on the part of the United States, that 
grants made after the 13th of May, are not protected by the 
treaty of peace, because such was not the intention of the par- 
ties. That the Mexican Commissioners who negotiated the 
peace, and who represented the claimants as well as the Mex- 
ican Government, solemnly, and after special inquiry, declared 
that none such existed. 

That the treaty was negotiated on the faith of this declara- 
tion. 

It is admitted that such a declaration was made and em- 
bodied in the projet of the treaty submitted to the Senate. 

Had this declaration been contained in the treaty, as adopted 
and ratified, it might very possibly have been regarded as a cov- 
enant or stipulatioa that no such grants should be deemed valid 
by the (Tnited States. 

But the clause containing it was struck out by the Senate, 
not by the general vote which struck out the whole of the 
10th article of which this declaration formed a part, but by a 
distinct vote upon the question whether this particular clause 
should stand as a part of the treaty. The Court cannot assume, 
therefore, that the treaty was assented to by the United States 
on the faith of this declaration by Mexico, else why strike it 
out? 

It may not unreasonably he supposed that the Senate re- 
fused to allow the declaration to remain. 

Why, your Honor speaks from the inspiration of that Heav- 
enly spirit to which my brother on the other side at the be- 
ginning of his argument referred. 

It may not unreasonably be supposed that the Senate re- 
fused to allow the declaration to remain, because they were 
willing that grants made ajhr the 13th of May, if any such 
there were, should be submitted to the Courts, and rejected or 
confirmed, as might be just. But, assuming that the treaty 
was concluded on the faith of this declaration, the rights of an 
individual to his property cannot be affected by it. 

So that, whether true or false, whether the declaration being 
made was a motive to the treaty — if it turned out in point of 
fact, that grants tuere made subsequent to the 13th of May, 
1846, by which there became vested, either by actual or in- 
choate title, property in the lands of Mexico in a Mexican citi- 
zen, or in anybody else — ^the treaty could have no operation to 
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divest sach rights ; it being the universal principle of inter- 
national law in this age of the world, that the cession of terri- 
tory from one foi'eign Government to another, cedes only that 
which the foreign Government has at the time of the cession. 
No matter what general declarations were made. If erroneous 
and false in point of fact, the rights of the individual are still 
protected ; and the Government deceived seeks an indemnity 
from the Government deceiving; 

The Court here took a recess. 



ON EE-ASSEMBLING, 

Mb. Eandolph said — If your Honore please, Mr. Johnson 
is kind enough to give me a few minutes of his time, on a 
point entirely personal. I acknowledge myself very happy to 
receive instruction from a gentleman of his eminence and 
experience, whether given in a mode of advice or reproof 

Insomuch as concerned Mr. Benjamin, on Saturday last, I 
supposed it was exceedingly manifest how I had labored for 
the purpose of expressing bow much I respected him person- 
ally and professionally, and at the same time to express how 
little I respected or regarded so much of his argument as I felt 
myself called upon to reply to. 

I am sure that Mr. Johnson himself does not entertain a 
higher regard for Mr. 'Benja.mia personally than I do; and that 
he cannot entertain so high a respect for him professionally, 
because J am willing to admit him as a superior— which I 
suppose he would not. 

As to this simple matter of criticism of rhetoric, I think it 
is unfitly qualified when it is called "unkind;" because the 
thing is itself of a nature concerning which unkindness could 
not be attached to the words used. I regarded that portion of 
the matter as one of those lighter passages, which if unhap- 
pily executed, at any rate would carry with it no semblance of 
indignation, or malignity, or malice, or disrespect. 



>v Google 



32 

Me. Benjamin — If your Honors please, I was not aware 
that I was on trial in the Court. Being so, I suppose I ought 
to say a word ; to express the entire satisfaction with which I 
regard what has been said so justly by both gentlemen in my 
praise, and only to complain that they have not gone quite far 



Mb. Johnson — Some gentlemen are hard to satisfy, may it 
please your Honors. I can go no farther. I have gone far 
enough ; as far as my conscience will permit me. 

It is due to myself, may it please your Honors, to speak seri- 
ously, to aay in the presence of my brother on the other side, 
and in the hearing of the Bench, that I have said nothing in a 
spirit of unkindness to him. He has been uniformly so cour- 
teous and polite to me, that it would not be in my nature to 
utter a word of unkindneas to him. In this room, and socially, 
I have had the pleasure of his company, and have enjoyed it, 
I am sure, as much as any friend he has. If, therefore, in the 
discussion and argument hereafter, in the excitement of the 
moment, I should drop an expression or utter language that 
may seem harsh, I hope he may understand it as explained 
in advance. 

I was commenting, may it please your Honors, at the close 
of the first part of the session of the Court, upon the persever- 
ing determination of the Government not to permit the claim- 
ants in this case to have the benefit of the Mexican ari,:hives. 
They did not ask the Government to receive those archives as 
conclusive upon the questions at issue between ourselves and 
the Government. We knew, and were perfectly willing if it 
depended upon any assent of ours, that it would be in the 
power of the Government to deny the authenticity of those 
documents, the integrity of the archives, the honesty of the offi- 
cers by whom they were preserved. But, in common with my 
colleagues, I think it especially unjust to us, and insulting to the 
Government of Mexico, to doubt the integrity of her archives, 
after what had occurred as between the two Governments, and 
what had from time to time been said in relation to the archives, 
by your Honors, or his Honor to whom I particularly a 
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myself — the District Judge — before whom these questions Lave 
been, of course, presented, as well aa the Supreme Court of the 
United States, 

la the several decisions pronounced by his Honor, in the re- 
view of those decisions pronounced by the Supreme Court of 
the United States, in tlje various cases that have found their 
way before that tribunal — the evidence furnished by the ar- 
chives has been considered conclusive practically, the one way 
or the other, if uncontradicted. A claim presented, not ap- 
pearing in the Mexican archives, was, because of that fact, con- 
sidered to be almost conclusively defeated, A claim presented, 
and opposed by the G-overnmenfc upon the ground of fraud, 
was considered to be almost conclusively established by the 
fact that the title to the claim was to be found in the archives. 
And the United States, whose officers could not really have 
supposed, had no right to suppose, and could not have supposed 
that the archives of Mexico were fraudulently made up, for in 
various cases, and particularly in one which they were very 
anxious to establish as fraudulent, and to defeat because fraudu- 
lent, availing themselves of the comity due by Mexico to them- 
selves, they have asked through the Minister of the United 
States, for the time being, in the City of Mexico, the privilege 
of having examined the archives for the purpose of using it on 
the part of the United States to defeat the particular claim to 
which I now advert. I mean the claim of Limantour. And 
his Honor Mr. Justice Hoffman, in the very able opinion pro- 
nounced by him in that case, in his very clear and satisfactory 
presentation of all the evidence by which he was induced to 
come to the conclusion that the claim was fraudulent — a con- 
clusion to which he leads the mind of his reader by a process of 
reasoning amounting almost to demonstration— relies upon the 
absence of the title in the archives, as conclusive evidence against 
the validity of the claim. And how did the evidence furnished 
by those archives, get here, may it please your Honors ? I read 
from page 45 of the pamphlet copy of the opinion which his 
Honor was kind enough to give me a few days ago, in which 
he says ; 
On the Limantoor and Casta&ares petitions the impression of 
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fhe type ia not shown upon the last page of the paper. On all 
the otaer papers this impression is visible on all the pages of 
each sheet, indicating that the sheet must have been folded 
when placed under the press. These coincidences, though 
affording of themselves no conclusive evidence of the apnri- 
ousness of these titles, are yet significant as corroborating and 
coDdrming our conclusions drawn from other testimony, and 
as showing that every circumstance connected with them, even 
the most minute, points unmistakably in the same direction. 

Such is the result of the rigorous and thorough examination 
which has been made of the archives of this Department. 

That reference is to the archives here in California. The 
opinion then continues ; and it is to this portion that I invite 
the attention of the Court : 

It is shown that the archives at the City of Mexico are 
equally silent as to the alleged concessions or confirmations in 
these cases. It appears, that on the 4th of March, 1854, Mr. 
Cripps, the Amencan Charg^ d' Affaires at that city, addressed 
an official note to Bonilla, the Mexican Minister of Exterior 
Kelations, requesting to be informed whether any record or 
evidence of titles granted to Josi5 Y, Limantour existed in the 
archives of Mexico, To this note Eonilla replies by inclosing 
to Mr. Cripps communications received by niraself from the 
Ileads of the Departments, to whom he had applied for the 
information required. 

The same Departments to which we now refer; the same 
Heads of Departments on which we now ask your Honors to 
rely. 

The opinion then proceeds to give the substance of the replies 
of each one of these Heads of Departments, in which each one 
states that the archives of his department have been examined, 
and that they contain no evidence whatever of the alleged 
grants to Limantour 1 

Tour Honor then goes on to say : 

The communication from the Minister of War and Marine, 
and from that of the General and Public Archives of the Na- 
tion, are to the same effect ; and in the communication of the 
Minister of Foreign Affairs to Mr. Cripps, of the 6th December, 
1855, ho informs the latter that the three offices, of Fomento, of 
War, and of the General Archives, are the only ones where 
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the evidences of ibe alleged grants eonld be found in tlie City 
of Mexico. He therefore refers Mr. Cripps to the archives of 
the public offices of California. How unproductive the search 
in these latter has been, we have a' 



No doubt there, when it served the purposes of the United 
States, of the integrity of those archives? No intimation there 
that it was possible that the heads of the several departments 
in which these archives were found, were capable of "forgery, 
fabrication, fraud, falsehood, antedating!" 

On the contrary, the United States relying, as your Honor 
justly relied, on the integrity of these very archives, was, by 
means of these very archives, decided to own the lands covered 
by the claim of Limantour. 

Let us, then, have j ustice. Do not appeal to Mexico to save 
the United States from grants alleged to have been fraudulently 
concocted, by giving the United States the benefit of the evi- 
dence of the fraud fnrniahed by the archives ; and when a claim- 
ant in another case challengea the production of the same evi- 
dence, deny it upon the ground that " TFe say fraud existed, 
and we will not permit you to say the contrary by proof which 
in another case we not only relied upon, bnt insisted was con- 
clusive.^^ 

Now, what are those archives, may it please your Honors ? 
"Why, there are five of them ; five of them in which is to be 
found evidence for or against the validity of the particular titles 
which we are now examining : 

First The espediente from the t/M;itodei''omerjto; now called 
the Administration del Fundo. 

Second. The espediente from the Ministry of Justice ; now in 
the Ministry of Relations. 

Third. Prom the Ministry of Relations, Government and 
Police ; now in the Ministry of Gobernacion. 

Fourth. Another from the Junta Facultativa of the National 
College of Mining, which bears the same name at present. 

Fijlk. Another from the archives of the Direction of said Col- 
lege ; bearing the same designation at present. 

Some of these Superintendents of the Archives are the same 
men, if not all the identical men, who superintended the ar- 
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chivea in which the evidence referred to in Limaatour's case 
were kept. 

Now whut has to be done in order to make a forgery in any 
particular title effective ? Corrupt one ? No. Corrupt the 
oflicers in five departments. You might go lo Washington 
— and I state it only as a bare possibility, not any time appli- 
cable to the heads of the several Departments—and it is barely 
possible under the stale of things which has been existing for 
the last fifteen or twenty years, a change of subordinate officers 
being frequently made at the demand of active and noisy poli- 
ticians during the immediately preceding Presidential canvass, 
that some dishonest man in some subordinate capacity might 
be found in some of the departments who might be open to 
corruption. 

But, who has ever heard of any corruption in the head of a 
department? Who has ever heard of a hill of impeachment 
being shown up in Congress to secure the trial before the 
Senate of any of our Cabinet officers, suspected even on reas- 
onable grounds of having violated the oath of their office and 
dishonored the Government and their own name? 

Who has ever heard of any fraud being consummated against 
the United States through the instrumentality of corruption in 
any of our several Departments, We are as good, thank God, 
but we are no better than they are. The time has not yet 
come, and I trust in God it never will come, not only when 
any high officer of the Government has been corrupted, but 
when any man has ventured to approach such a personage 
with any offer to corrupt him. I disparage them not by com- 
paring them with the ofScials who presided over the several 
Departments in Mexico, to which we have alluded. Eead the 
testimony of these witnesses upon which my friend (Eandolph) 
on the other side has commented. Eead the searching exam- 
ination through which lie conducted them. See the ingenuity 
he displayed. Then answsr for yourselves as to the results. 

Great as brother Eandolph's ingenuity is, versed as he was 
in the necessities of the particular case, anxious as be was to 
try the mental and moral calibre of these witnesses, we will 
submit to your Honors if it is not evident that, high as brother 
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mates them higher than I do — he found his match in both of 
these characteristics in the Mexican witnesses. Go to the testi- 
mony of Mr. Bassoco. See who got the best of it 1 Look to 
his hypothetical questions, intended to dive into the mind of 
the witnesses. Compare the answer with the question. The 
"old man" — brother Kandolph calls him oM — he is younger 
than I am, and I am not so very old ; though I'm quite old 
enough — he answers very kindly to one of my brother's in- 
quiries, one of his hypothetical questions, and he answered in 
.Spanish. I did not know exactly what the phrase meant, I 
asked, what does it mean ? " Quien sabe " was the reply ; 
meaning, "who knows." "That is a foolish question.'] 

Mb. Eandolpe — That's the same phrase you translated 
"Queen of Sheba," this morning. 

Mr. Johnson — It admits of a great many translations ; and 
amongst others my brother will recollect that it means, " That's 
a foolish question." I do not myself mean to apply the term 
to any questions my brother Eandolph may ask, but really I 
do think, considering the relation in which the question was 
put, that it was not altogether pertinent. 

But, may it please your Honors, what right has any gentle- 
man in a Court of Justice, and, above all, an officer of the 
Government of the United States, pro hac vice — what right has 
he to charge witnesses with perjury and falsehood, when there 
is no evidence upon the question of gentlemanly character, 
when there is nothing in the evidence that does not show that, 
to the best of their knowledge, they are telling the truth. 

But there is said to be in their evidence enough to satisfy 
us that they are not telling the truth. What is that? Why, 
one man, Lanzas, did not know who his predecessor was, and 
who his successor is. Well, there are a good many statesmen 
in the United States who would be puzzled to give the like 
information for themselves or for others. I think we can tell 
who the successor of one of our high officials will be — ^just at 
this speaking I think we can tell that. 
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Well, wliat is there of intrinsic evidence to be found in the 
record from the examination of these witnesses, that is calcu- 
lated to satisfy your Honors that they are not telling the truth ? 
Why, it is because they just repeated the lessons taught them 
before they came on to California ! They knew exactly what 
was wanted. The case before they came here had got up to a 
certain point. It would not do. We were afraid, at least — so 
it is represented — that it would not do. We had what would 
have satisfied most minds that this title was perfectly fair. We 
had what we supposed ought to be received, so far as the Q-ov- 
ernment was concerned, as evidence of the integrity of this 
title. We had the papers all authenticated by the officials of 
Mexico in the only way in which they could be authenticated ; 
but the Government would not let it come in. Mr. Attorney 
General says: "I make it, of 'course, a matter of conscience 
and of principle not to let any evidence in that is going to hurt 
the United States." Then, what does my brother say ? "Go 
to the City of Mexico, bring yonr nine witnesses here, and pay 
them two hundred thousand dollars for coming." We send to 
Mexico. William E, Barron went to Mexico. William E. 
Barron, " the simpleton," went to Mexico to get this testimony. 
He prepared it all when he got there, brought it up already 
made when he returned from there. 

How did he go ? My brother here upon my right (of course), 
who the counsel for tlie United States has not only not im- 
peached, but on the uttering of a remark by me a few days ago 
intimated that the possibility of brother Eandolph's involving 
hiin in the evil suppositions — from the instinct of his nature he 
said: "No; we make no charge against Mr, Billings;" — he 
accompanied Mr. Barron, He (Mr. Billings) is acknowledged 
to be incapable of falsehood or forgery. Not so, brother Bil- 
lings, the thing was done, and you did it! You did it, if it 
was done at all, I have no idea that yon shall escape at the 
cost of William E. Barron. He may be bad enough, but you 
are a great deal worse. I^om are no "simpleton." 

I speak of what is in the case, may it please your Honors ; 
I am not going out of the record. 

William E. Barron goes to Mexico, taking along with him as 
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counsel, Mr. Frederick Billioga. They arrive there in tlie 
month of January ; they stay there until the month of April. 
He (Billings) searched the archives. William E. Barron 
had no more to do with it than I had. He had too much sense 
— " simpleton" as he may be and is called by the special counsel 
■ — to interfere with it. He had with him a friend and counsellor 
who was competent to the work. He gets him there at con- 
siderable expense, no doubt, for he did not go without being 
paid, if he understands his profession — and from all that I can 
hear, he does— in that particular at least 1 He stays there 
three months. He worked like a mule. If there were any 
lessons taught to the Mexican witnesses, here is the master 
y Billings on the back). If there was any evidence pre- 
i for the Mexican witnesses, here is the man who wrote it. 
If anybody corrupted the Mexican Ministerj here is the man 
that in Mexico did it or advised it to be done ! 

Mb. Eandolph — I do not agree with you in that. 

Mr. Johnson — I know you do not ; but when you say that 
the fact is not so, we say that the charge is not so, and you thus 
give up the charge. I understand that you do not impute any 
such things to Mr. Billings, hut in thus imputing it to no one, 
you should be logically and kindly consistent by saying that 
nobody did it ; for, from the nature of the condition in which 
WilliamE. Barron and Mr. Billings stood in the City of Mex- 
ico, it is impossible, if this was done at all by anybody, that 
it was not done by Frederick Billings — and nobody supposes 
that he did not. He would forfeit his life, if that were possi- 
ble, fifty thousand times, rather than dishonor the name he 
has won for himself by so base an act of corruption and of 
treachery in an olficer of this Court. It was notdone. If done, 
brother Billings did it. But it was not done at all. It conld 
not have been done, because, if contemplated, he was there to 
perform it. 

Then, what was obtained there was all honestly obtained. 



Mr. Sandolph — We had copies of the papers before sent 
from there. We had already proof of their being there. 
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Mr. JoHNSOM". Copies? I am speaking now of archives, 
originals. You aaid the other day that we had " copies" in 
advance of their inquiry. Yon said that they would not do. 

And, in addition to the proof that he got from Mexico, con- 
firming the evidence that was here, he brought farther proof 
that was not here ; he brought the archived entries of the actes. 

I beg his (Billings) pardon for, even argumentatively, suppos- 
ing that it was possible for him to have had anything to do 
■with a transaction as infamous as this would havo been, if it 
had occurred. 

Then, what is the inference ? 

Suppose Limantour had said, when tho United States received 
the evidence furnished by a certificate showing that his titles 
were not spread upon the Mexican archives, that the certifi- 
cate was fraudulently obtained, forged, manufactured by the 
agent of the United States, the OhargS d^ Affairs, or at his insti- 
gation ? How indignant would everybody have been at such 
a charge! And that indignation, then, however high might 
be in point of fact the character of the representative of the 
United States at that time in Mexico, at whose instance these 
certificates were obtained, will be infinitely greater when you 
know who was the gentleman by whom this evidence was ob- 
tained, from a knowledge of him for years, as an oflicer of this 
Court, as a citizen, and as a man, and know that it is impos- 
sible that such falsehood could have been manufactured in the 
City of Mexico, and that witnesses could have been induced to 
come here for the purpose of making good the falsehood, you 
will be obliged to conclude that there was no falsehood about 
it. What the archives are said to prove the archives do prove, 

Mr. Billings examined them. He is Spanish scholar enough 
not to be cheated. Looking not for falsehood, but for truth, 
carrying out the design that my brother (Benjamin), myself, and 
Mr. Crittenden, and Mr. Rockwell, had in making the several 
offers to the Government Wo said : for Heaven's sake, in the 
name of justice and of mercy to these men, do let the archives 
themselves tell their honest story. If it shall turn out that 
they involve Castillero in the charge of fraud, which you im- 
pute to him or involve us, let the truth, whatever it may be, 
come out. 
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Mr. Billings was searching for the truth, with no fear, with 
no alarm, with no apprehension that his friend and his client 
would be involved injuriously by the aearch; but with that 
perfect confidence which he had from what he had seen be 
that there was no ground whatever for the charge ; he con- 
ducted the examination himself throughout ; brings the wit- 
nesses here, examines the witnesses here, having had an oppor- 
tunity of fully knowing the witnesses in Mexico ; and yet, 
may it please your Honors, although he is not charged — if the 
charge ia true, it especially involves him ; be is practically 
charged with converting some Scotchman into Castillo Lanzas, 
and passing him off here as the former Secretary of Foreign 
Eelations. His client is charged with it ; but he stood by and 
saw it done 1 He must have known that Castillo Lamas waa 
either tjie Lanzas, or was an impostor. 

My brother on the other side is not satisfied himself that he 
was Castillo Laneas. He gave us an account the other day of 
hia having tried to get at the fact through the instrumentality 
of a photograph. Lanzas was taken — photographically — and 
these vile photographs, as some of ua know to our cost, always 
represent a man just as he ia. Your Honors, perhaps, have 
found that out. I dread one of them a great'deal more than I 
do a Mexican official 1 

"Well, that is sent on. He sent it. It was a true likeness, 
you know. It was Lanzas who was photographed, whoever 
he was. It goes on to the District Attorney of the United 
States, at Washington, and he has not been able to get an an- 
swer as to who Lanzas was. But still he (Randolph) insists 
upon it that he may be, after all, only a school-master and a 
Scotchman, 

Mr. Eandolph (interrupting) — He may be a butler, 

Mb. Johnson — Yes, anybody but Lanzas. It is not in the 
scope of probability that he is Lanzas ! 

Mr. Randolph — That is not what I said. 

Mb. JoHNSOir — Then it ia passible that he is Lanzas ? If 
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" possible" then, I think that the Court will come to the con- 
clusion that it was Lanzas himself! 

These gentlemen being here, what right has my brother on 
the other side to charge them all with being perjurers. Their 
testimony is not called in doubt by anything on the face of the 
record. The question is so plain, as a matter of evidence, that 
it would be doing injustice to the Court to take up any more 
time in discussing it. 

Then you are to believe that these men told the truth. 

Now, start with that idea, if your Honors please. Telling 
the truth, meaning to tell the truth, could they have been hon- 
estly mistaken ? Why, certainly not. What are the facts that 
they testify to ? The condition of the archives. They had 
just seen them. They had taken notes in order to enable them 
to testify. They were perfectly conversant with the points to 
which they did testify. 

Mistake was impossible ; perjury was out of the question. 
All that is left, is what we want — the truth. 

Assuming as true what they have testified to be true, pro- 
vided the papers found in the archives constitute the title of 
the mine and the two leagues, the case of the Government is at 
an end. It is not a hostile claim made up by force of false title 
papers ; it is an honest claim which the United States, under 
the circumstances in which the case stands now, should almost 
blush to oppose. 

The law upon the matter presents quite a distinct inquiry. 

One of my eolleaguea has prepared for me a reference to the 
record, in which your Honors will find the pages given in which 
each one of these archives is proved, and the manner by which 
the proof was made. In some instances, they prove each other, 

The particular title paper which appears in one hureau, ap- 
pears in the same form with some additional matter in another. 
The short minutes of these several bureaus, which appear in 
some one bureau, are to be found in another. The witnesses 
speak of the fact of their being there. 

If it were possible, as the case stands, to doubt the integrity 
of that proof, how would it be possible judicially to doubt it 
in a case in which the United States is a party, with every 
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meacs to procure the evidence to establish the fraijid, and not 
only not taking it, as we are told, but not venturing to take it 
upon the idle and unjust pretense that the Mexican officials 



The grant for two leagues ia dated on the 23d of May, 1846. 
I have compared, with the aid of Mr. Hopkins, the signature 
to that grant, which is the one we produce, and which we say 
is OastUh Lanzas' signature, with a signature to a grant made 
in the preceding month of March, in a communication. 

Mr. Rakdolph — Bo you propose to put Mr. Hopkins on the 
stand ? 

Mr. Johnson — No ; I propose to put the hooh on the stand, 
and to let the book speak for itself. 

Mr. Hopkins has told US' what he thought your Honors will 
see by inspecting the archives, that the signatures are identical. 
And you will sea by looking at the same book of archives, that 
the paper which was used in 1846, on the 23d of May, is pre- 
cisely the same paper that was used in January, 1846, up to 
that time, and differs from the paper which was used in 1845. 

Mr. Eandolph — (with Mr, Johnson's permission'): It seems 
to me that this is some new evidence, which the gentlemen, I 
suppose, intend to rely upon, of which I have neither had no- 
tice nor opportunity for cross-examination, nor privilege to do 
or say anything at all in regard to. The instant Mr. Hopkins 
produced these books I availed myself of the moment to object 
to them ; or to anything of that sort being introduced in this 
stage of the case. I am at a loss to know by what means they 
expect to establish the propositions they are now advancing by 
anything legitimately in the record of this case. I suppose 
they could only be established by the examination of Mr. Hop- 
kins. 

Mr. JonKSON — I don't propose to examine Mr. Hopkins ; 
hut your Honors will see, by looking at the record, that my 
friend (Mr. Eandolph) himself examined Castillo Lanzas as to 
these very archives. 
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Mr. Eandolph— If they are in the record I do not object to 
your usiug tliem. 

Mr. Johnson — Of course the originals arc not in tlie record, 
but the signatures are copied. You cannot tell the character 
of a signature by a printed record. The originals in the records 
are extracts, not traced copies. My brother Randolph exam- 
ined Lanziis in relation to them, and therefore made them evi- 
dence so far that your Honors arc bound to go into the exami- 
nation of the originals. 

Me. Eandolph — The record must speak for itself on these 
points, and so far as they are concerned the Court will not de- 
part from its rule of strictly confining its examination to the 
record. 

Mk. Johnson — Then the proposition, as I understand it, is 
that your XXonora are not at liberty to look at the papers in the 
archives, I am taking the ground, that if you have any doubt 
about these signatui^ you have the right to go to the archives 
and compare signatures. I do not want you to consult the 
archives unless you are in doubt ; but if you doubt the integ- 
rity of the sigoatare, compare it with the archives in the pos- 
session of the United States, and compare the paper used at 
this very time when the particular grant which we now offer in 
evidence was made, with that used in 18-16. 
. And is there anything but the archives, may it please your 
Honors ? Why, if wo had no other proof than was furnished, 
by the report of Lafragua, to which you have had a reference, 
it would be sufficient for this purpose. 

Mr. Justice Hoffman" — Do you mean to say that we can- 
not examine any original papers (addressing Mr. Randolph) ? 

Mr. Eandolph — I mean to say, that I do not know what 
paper they intend to use which is not in this record. I do not 
know that the paper produced now will agree with the paper 
produced in the record. Nobody has more confidence in Mr. 
Hopkins than I have. But what I now object to is, the bring- 
ing in of matter as evidence now which might have been 
brought out when he was on the stand. 
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Mb. Justice Hoffman — Of course the introduction of new 
evidecce now 13 objectionaWe. But what I want to know is, 
whether you object to originals or any other paper being intro- 
duced 7 

Me. Randolph — I understand that certain papers are now 
for the first time to be introdnced before the Gourt, In order 
to identify these papers as coming from the archives of this 
State, Mr. Hopkina must be sworn. I do not desire to consent 
to any new examination of any description. 

Me. Justice Hoffman — I do not understand that to be the 
matter at issue at all. 

Mr. Eandolph — I do not presume to say how your Honors 
will judicially determine this matter. That is altogether for 
yourselves to decide. 

Mr. Johnson — I am not about to examine Mr, Hopkin.^. 
Mr. Hopkins has been examined. I am about to appeal, when 
the paper comes in, to induce your Honors to examine it for 
yourselves. When we are disputing about the integrity of a 
particulur paper, upon the ground tliat it has not the signature 
of the man by whom it purports to have beeu signed, not 
only is it evidence, but the best evidence in the world is the 
production of the original paper. You cannot tell, by this 
printed record of the character, the similarity of a signature. 

If you will turn to page 2373 of the Transcript, your Honors 
will find some of the questions propounded by Mr. Randolph. 
He propounded several, I should judge, from the fact that the 
one I commenced reading from, is numbered "738." I think 
that brother Randolph heat brother Peachy on that score — and 
that was pretty hard work. 

Q. 738. .Have you any recollection of having transmitted to 
the Governor of California any communication other than the 
dispatch concerning a grant of land to Andres Caslillero ? 

A. Not a distinct recollection of any particular communica- 
tion, but the circulars which were sent to the other Governors 
were transmitted to him likewise. 

Q. 739. Look at the writings to be found on pages 273,. 274, 



>v Google 



275, 276 and 277 (in red ink), in volume 18, from the office of 
the Surveyor -General of Oalifornia, and indorsed " Decrees and 
Dispiitches, 1845 and 1846," and say whetherthe circular dated 
January 14tli, 1846, and the decree dated March 13th, 1846, 
and the circular dated March 24th, 1346 (copies of which are 
herewith filed and marked respectively, "Exhibits Castillo 
Lanzas Noa. 345, W. H. C"), respectively bear your genuine 
signature ? 

A. They do bear my genuine official signature. 

Q. 740. What is the difference between your official signa- 
tnre and your private signature ? 

A, In my private signature I write my full name, and in the 
official signature, as Secretary of titate, only one-half of the 
name is generally written, as I stated tbe other day. 

Q. 741. On these papers I observe that you write your name 
" Castillo Lanzas," and that your signature as you write it in 
signing the direct examination is " Castillo y Lanzas ;" what is 
the reason of the difference — is it casual, accidental, or is there 
any reason for it? 

A. It is because my half-signature has been, invariably, 
" Castillo Lanzas," in which I always omit the Christian names, 
the " de " and " y." 

[Counsel for the United States offers in evidence copies of the 
documents, with translation, referred to in question 739.] 

This is the paper, the original of which we wish to present. 
When the question is whether the originals are what they 
purport to be, and that depends upon the evidence furnished 
by the originals themselves, when the handwriting is disputed 
and the signature is disputed, indisputably is it the best way 
to produce the originals and then decide the question, 

Mb. Eandolph — That paper does not contain his official 
signature, 

Mr. Johnson — No. He (Randolph) says that it is not 
Lanzas' official, but his private signature, which is here given. 
So much the better for him. 

I pass on until Mr, Hopkins comes in. Then your Honors 
will decide this matter for yourselves. All that I say now is, 
that an inspection of the original book in which Mr. Secretary 
Lanzas says ia to be found his genuine signature, corresponds 
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exactly, both aa to paper and as to signatures, with the paper 
upon wbioh our grant is written, with the signature attached 
to that grant, and which Lanzas at the Bar has sworn was bis. 

Me. Billings — (Interrupting.) Mr. Hopkins is out of town, 
and will not be in until r 



Me. Johnson — I am very unwilling to ask for an adjonrn- 
ment sooner than the usual hour; but I am very weary, and 
if the Court will oblige me by an adjournment until morning, 
I shall consider myself as receiving a favor at their hands. 

[The Court adjourned until morning.] 
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Saturday, Novemlaer 3, 1860. 

Me, Johnson — I do not propose, may it please the Court, 
to add anything farther to satisfy you of the autbentioity of the 
Mexican archives, or the claim to credit of the witnesses who 
came from Mexico and here testified to the integrity of those 
archives. I shall assume, or might assume, that the character 
of those archives could not be questioned by any one ; and all 
that I propose to say in addition now is, that, supposing it to 
be barely possible that your Honors might call in question 
the authenticity of the archives, and the fact that they disclose 
the title under which our clients claim, that doubt may be re- 
moved by the evidence outside of the archives, not derived at 
all from the witnesses by whom the archives have been proved. 

The evidence to which I refer is, in part, found in Mr. La- 
fragua's report. I hold in my hand what purports to be an 
authenticated copy of that report, printed by order of the 
Mexican Government. Beside this copy — which was produced 
and positively authenticated by Mr. Bassoco, one of the Mexi- 
can witnesses, as your Houora are aware — another copy has 
been offered in evidence, which at one time came into the pos- 
session of my colleague (Mr. Benjamin) who is immediately 
next to me, and which has been by him established, as far as 
his means of establishing it goes. 

My brother upon the other aide seemed to suppose — not that 
in point of fact there was any evidence which would lead, 
looking to the book itself, any intelligent man to the conclusion 
that this report had been fabricated in whole or in part — and 
has told your Honors, that it was " barely possible" that such 
a thing may have been done. 

Now, even assuming the existence of that "bare possibility," 
I am sure I need not say to the Court that that is no ground 
upon which a judicial judgment can be placed. You are to 



>v Google 



49 

decide upon prohahilities, and not npon possihiliiies ; and i^, in 
deciding between the probability and the possibility, you come 
to the conclusion that the probability infinitely outweighs the 
possibility, you will rest your judgment upon the probability. 

But what is the supposed possibility, even if you could look 
to that for the purpose of guiding you in your conclusions as 
to the fact ? What is the ground of that possibility ? This 
book purports to be an oflicial publication ; a report by an o£&- 
cial — a fact conceded at the time — to his Government, and pub- 
lished by the authority of the Government. It is published in 
Mexico, Nobody can question that. It is published in Mexico, 
on or about the time when it purports to have been published. 
Nobody can well question that; and it contains not only a 
reference to the mine which is in dispute in this case, but it 
contains also an account of all the transactions in which that 
Government, during the period covered by the report, had been 
engaged, which fell within the jurisdiction of this particular 
ofBcer. It is such a report of the proceedings of his particular 
department to his Government, during the period embraced by 
the report, as is the report of any of our Secretaries to the 
President, and communicated by the President to Congress ; 
made to the President for the purpose of being communicated 
to Congress, and published by the authority of Congress. 

My brother lias thought that he might with great propriety 
challenge your Honors' assent to the authenticity of the papers 
to which he has referred ; that he might with great propriety 
refer to the documentary proceedings of Congress ; that he 
could refer with propriety, and ask you to concede, with him, 
that there was no doubt of the fact to which he referred to the 
publication of speeches in the Congressional Globe. He has 
referred you to a speech made by Col. Benton, in 1850, two 
years after the treaty between Mexico and the United States 
was negotiated, for the purpose of satisfying your Honors why 
it was that the 10th Article in the original projd of the treaty 
had been- stricken out by the Senate. Suppose we were to say, 
what proof, Mr. Eandolph, have you to satisfy the Court that the 
Executive Document No. 17, is what it purporte to be, and was 
published at the time when it seems to have been published ? 
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What proof have you that the Congressional Globe is the Con- 
gressional Olohe, and was published at the time when it pre- 
faces to be published ? Catching the suspicion wJiich floats in 
the mind of my friend on the other side, and has been floating 
there since the commencement of this discusaion, I almost be- 
gin to think it was contagious — the momeut he put the book 
down, by an effort of instinct which I could not help, I took 
up the copy of the Globe that he had referred to, looked at the 
leaves in every form iu which I thought it was possible to dk- 
cover whether those leaves had been incorporated into tl^e re- 
port, went through the same process with the Executive Docu- 
ment — and I was almost inclined to believe that my friend on 
the other side, or the United States, had actually forged and 
manufactured that report. 

I have great respect, as I am sure your Honors have, and all 
who know him, for his intellect, and for his knowledge ; and 
when he said so positively, and in conducting the examination in 
relation to the authenticity of this report seemed to bo so con- 
vinced, that those leaves upon which we were relying were in- 
terpolated into this report, and made long after the period 
when, according to this report, the report itself seems to have 
been published, I began to think that there was no reliance to 
be put upon anything. And indeed he, I think, on the second 
day of his argument, or the first — told the Court that it was 
almost impossible to arrive at certainty about anything. He 
did not know absolutely whether he had come from his house 
that morning and was here at all. I do not know whether he 
doubted his being here. We did not doubt it. We heard him, 
and we recognized his voice. We never shall forget it. 

" There is no matter I" said one of the philosophers ; " man is 
not sensitive, and man does not exist I" Dr. Johnson sug- 
gested a very sensible way to satisfy him that he had some 
feeling. " Try his shin with a club, and see if he does not cry 
out!" 

There are some things, may it please your Honors, about 
which the human judgment has no right to doubt ; and one of 
those is a publication made by a Government officer apparently 
for Government purposes, to accomplish some political policy 
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of the G-overnment of which the officer is a member. That is 
entitled to credit; acd another thing is to be inferred as a 
matter of comity : tliat everything contained in thereport made 
by such public of&cer is to be taken as true, as far as motive is 
concerned, as far as the determination to tell the truth is in- 
volved. The officer may he mistaken ; his judgment may be 
erroneous ; his memory may fail him; but hismfi^W^no man 
has a right to question, unless that integrity has been impugned 
by some evidence outside of the official paper in relation to 
which the question may arise, Bnt Mr. Lafragua has been 
examined, and he tells you that this report is precisely what it 
appears to be ; that it was published exactly as it purports to 
have been published ; that it was prepared by him in his offi- 
cial character, and in the discharge of his official duty. 

Me. Randolph — Mr. Lafragua did notteatify to the volume 
at all. "We had only a few pages presented by him. 

Mr. Johnson— All that relates to this matter was presented. 
He did not bring the whole book ; but the whole book is here 
now. The whole book is here now for inspection. Both are 
here. "When he (Lafragua) spoke of the authenticity of the 
particular extracts, he looked to the book to see if the extracts 
were in the book, or correctly takeu from it. He took them 
out of the book, and swearing they were correctly taken out of 
the book, he necessarily testified to the existence of the book. 
He said he made the report. On page 18 of Transcript he 



I made these marginal notes and annotations myself, to show 
what portions of the document relate to this particular subject. 
This document is taken out of a large bound volume which 
embraced my whole report as Minister of Relations, upon all 
subjects pertaining to my office, with accompanying documents. 
I took this portion for convenience, because it embraced every- 
thing which my said report contained relating to said Almaden 
mine, or Castdlero's connection therewith. 



My brother Benjamin, some time in 1848 or 1849, 1 
the counsel of what is called the " Tehuantepec Company ;" a 
company the purpose of which your Honors are aware of. The 
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a of that company depended, in part, on their being able 
to estabhsh the validity of what was called the " Garay Grant." 
American citizens were invited to participate in the enterprise. 
The success of the enterprise would depend, more or less, upon 
the patronage extended to it by the Government. The company 
selected my brother as their counsel, for the purpose of enlight- 
ening, first, the public mind, and present the claim of that par- 
ticular grant ; and, secondly, for the purpose of instructing the 
Government as to the validity of the grant, in order to be able 
to obtain thereafter such assistance from the Government as 
the legitimate patronage of the Government might enable it to 
bestow. 

And he is in search of information. With his usual industry 
he looks everywhere for sources of information. Mr. Garay 
himself is in Mobile, Alabama. He has come from Mexico. 
He meets him at Mobile for the very purpose of consulting 
iipon the enterprise in which our citizens were about to engage, 
and in which Mr. Garay had an interest ; and in the City of 
Mobile he is furnished by Mr, Garay with an esact duplicate, 
in all respects, of this document (Lafragua report). 

WTiat did Mr. Garay give it to him for ? He was not at the 
time the counsel for the New Almadcn Company, and had no 
idea of it ! I do not know that he Imev} of the existence of tho 
New Almaden mine, except as a general historical matter of 
which he may have become acquainted from the newspapers 
of the day. Mr. Garay gave it to him for the purpose of in- 
forming him and enabling him to set the public mind right on 
the validity of the Garay grant; and the validity of that grant 
depended upon acts of the Mexican Government. Here was 
an official report made by an officer before whom, in the dis- 
charge of his official duty, the existenceand the validity of that 
grant would have appeared. 

He {Mr. Benjamin) marks the passages in the book which 
relate to the Garay grant. He looked no farther. He searched, 
and Garay re-searched, for the purpose exdusively of obtaining 
information in relation to that grant. And the report that he 
made, and the speech that he made to the citizens of Louisiana 
to induce them to enter into this enterprise, was a report or 
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of this document — as he tells ug in his testimony. 

Me. Eandolph — Please refer to that testimony. 

Mb. Johnson — Tour Honors have, T believe, a copy of the 
Transcript before you, Mr. Benjamin's testimony ia to be 
found on page 3026 of the Transcript : " State your name, age 
and residence." 

Mr. Benjamin — Don't read the age. 

Mr. Johnson — No, I will not read the age ; but as you 
first put it, it ia lawful age. Well, everybody believed that. I 
will skip the rest ; but that tells more against my brother than 
if I was to read it. Take the aext c[uestion : 

Examine Exhibit Sossobo No. 3, 0. M. on file in this case, 
purporting to be a printed copy of the report of Lafragua, Min- 
ister of Relations, to the Mexican Congress, etc. 

This is the document that had been proved by Mr. Lafragua, 
and by Mr. Bassoco, too. The question is : 

Examine ffiis doaument (which I now hold in my hand) on 
file in this case, etc., and state if you have a duplicate of said 
Exhibit; and if you have, please produce it, and state when it 
first came into your possession, under what circumstances you 
received it, and from whom, etc. 

This is the one he examined (holding up a volume). He 
said he got this in 1849 ; that he examined it, and upon com- 
paring it with the one proven by Lafragua and Bassoco, and 
marked Bassoco No, 3, he finds that his is a duplicate of the 
other " which had been forwarded from the City of Mexico to 
Don Jos^ Graray, and was by him delivered to me. It was 
furnished me for the purpose of proving the legality and valid- 
ity of that (the Garay) grant, about which doubts had been 
raised in the United States. I was chairm*an of a sub-com- 
mittee of the citizens of New Orleans, who had held a public 
; for the purpose of devising means of securing pos- 
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session of that graotj" etc. "I received at the same time from 
Mr. Garay a number of otlier pamphlets and books in reference 
to the Tehuantepec grant." 

Well, I will stop there, I suppose nobody could doubt 
from that general comparison, that this (the one that was be- 
fore filed) is an exact counterpart of the one produced by my 
brother. But the evidence shows that the portions of the two 
reports involved in this case, were compared together by my 
brother upon the other side, and Mr. Benjamin, and found to his 
(Mr, Randolph's) satisfaction to be identical, word for word. In- 
dulging in the suspicion, which is a part of his nature as far as 
this case is concerned — and which has almost got to be a part 
of my own, for I have caught it — my brother seemed to sup- 
pose that by some hocus-pocus or other these extracts which 
appear upon the record of this New Almadeu mine controversy, 
got into the copy produced by my brother Benjamin, not 
through any instrumentality of his, but by means of contri- 
vances set on foot by somebody else ; and he goes upon the 
search in this wise — I mean in search for the just foundation 
of his suspicion : 

What did you do with the book after yon had used it for the 
purpose for which you obtained it from Mr. Garay ? 

I had it in New Orleans. 

Had anybody any access to it ? 

No, not aa far as I know. 

What did you do with it afterwards? 

Why, having to use the information it contained, and it 
being my voucher for the truth of the representations I made 
in relation to the Garay grant, I brought it with me in my 
trunk to Washington. 

What did you do with it then ? Where did you keep it ? 

I kept it in my room in my lodgings at Washington. 

Up stairs, or down ? 

IJp ; next to my library, in my oiSee. 

Where did you keep it? 

In the next room. 

In your oiBce, in a book-case ? 

Yes. 

Was there a key to it ? 

Yes. 

Did you lock it? 

No. 
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Then, he was satisfied; the thing was out; my brother's 
suspicioa turned out to be particularly well-founded I Not 
evert suspecting his suspicion, my brother Benjamin had in- 
differently said that he had handed the book to a Mr. John A. 
Rockwell. "Well, and why?" "He came to see me ahout 
the Almaden case ; I had received a letter from the agente of 
the Almaden Company in New York advising me before I 
saw Mr. Eoekwell, tbat Rockwell would call upon me for the 
purpose of retaining my services in the Almaden case ; and in 
the course of the interview between Mr. Rockwell and myself 
in relation to the Almaden case, he (Rockwell) said that the 
charge of fraud in relation to the title papers upon which the 
claim to the mine rested, was as he thought disproved, wholly 
unfounded, from evidence to be found in a report made hj the 
Minister of Interior and Exterior Relations, Lafragua, as far 
back as 1846 or 1847, giving information to his Government 
of the conduct of the Government in relation to this very mine 
in 1845." 

Not a word had dropped from Mr. Rockwell intimating that 
he knew that Mr. Benjamin had this copy; not a word — nor 
could there — ^because he did not know it. At the moment that 
the suggestion was made that this paper, or a paper like this— 
a report by Lafragua of the conduct of the Mexican Govern- 
ment in 1846, made by him in his official character to the Gov- 
ernment' of Mexico, contained conclusive evidence of the integ- 
rity of the title to the Almaden mine — my brother said : "I have 
got Lafragua's report," I know nothing about its contents, as 
far as relates to the Almaden mine ; but I must have a copy of 
the report to which you refer, and let us see what it is. 

And he goes to his unhcJced book-case. There he finds it 
notwithstanding it was unlocked. He takes it out, finds the 
very evidence to which Mr. Rockwell had refereaoe as being 
contained in that report ; and Mr. Rockwell asks him to let 
him take it, which of course he did. 

Tour Honors, both of you, I think, know who John A. 
Rockwell is. A member of Congress originally — a distin- 
guished member for many years; and now not only one of 
the most distinguished members of the Ear of the Supreme 
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Court of tlie United States, but a man of the most unc[uestioned 
honor. He takes this book in Wasbington for the purpose of 
preserving it, and getting it so authenticated as, if possible, to 
remove all doubts from the mind of the Attorney General, who 
had caught this "suspicious " disease. He goes to the Mexican 
Minister to give him an authentic certificate, that this report 'Is 
what it purports to be. He keeps it. 

Mh. Randolph — Is that certificate in evidence ? 

Mr. Johnson — I do not offer it as evidence. It is there. I 
only want to show what Mr. Eockwell did. Mr. Benjamin 
speaks for himself. Here is the certificate ; it speaks for itself. 

What did Mr, Rockwell do ? 

Mr. Benjamin, when did you next see that report after 
you gave it to Mr, Rockwell ? 

Well, the next time I saw it afterwards was in Washington, 
Mr. Rockwell showed it to me with the certificate annexed to it ; 
I did not see it again till I saw it in San Francisco. Mr. W. 
E. Barron told me in New York, last July, that Mr. Eockwell 
had given it to him to be returned to me. 

He was asked further about the book. He did not know 
the book had come on. All he recollected was, that be had 
given it to Eockwell, He wanted it here, very naturally, and 
be asked of Wm. B. Barron, one of the parties in this case, and 
who was to go on with Mr. Benjamin and myself as a friend 
and a client — a friend as intimately as he is a client — and Bar- 
ron tells him, " Eockwell gave me the book to which I suppose 
you refer," 

Mr. Randolph — Read the testimony. 

Me. Johnson — Well, I will read the testimony. I cannot 
make it as strong as the witness makes it. Page 3028. He 
(Benjamin) says : 

When I reached New Yorlc, last July, on my way to Cali- 
fornia, Mr. Wilham E. Barron, of whom I inquired what Mr, 
Eockwell had done with the volume, told me he had it in his 
trunk ; that Mr. Eockwell had given it to him to be returned 
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to me ; and on arrival at San Francisco, Mr. Barron took it 
from his trunk and delivered it to me ; and here it is (holding 
up the volume). 

Now, sajs my brother, what do you know waa done with 
that paper, from the time it was handed to Rockwell to the 
period when, in San Francisco, "William E. Barron handed it 
to you ? Why it is fourteen months — 

Mr. Bandolph — Eighteen. 

Mr. Johnson — Eighteen months ; still more striking, telling, 
and suspicious ! Why, what an infinite deal of forgery can be 
done in eighteen months ! And, may it please your Honors, 
awake still to the idea, carried away by the delusion — if he 
will permit me to say ao — under which he had been laboring 
with reference to the original report of Lafragua, he questions 
my brother, a witness, to know whether in his opinion it would 
not have been possible, even if this book was a genuine book 
in relation to other matters, published at the time when it pre- 
faces to be published, published in good faith under the instruc- 
tions of the officer by whom the report purports to have been 
made, to have extracted from the original publication so much of 
it as relates to the mine ; or, if there was nothing in it relating to 
the mine, to have taken out some of the original leaves contain- 
ing other matter, and substituted there instead other leaves con- 
taining what is there now in relation to the mine 1 And they 
go into a trial of skill, as to the possibility of doing it I Mr, 
Benjamin says, with great simplicity, that he is not so well ac- 
quainted with the art and skill of the forger, as to believe it is 
probable. He thinks it is improbable. Everybody must say 
it is improbable. 

Well now, if improbable, this report being true, what doubt 
can there be of the authenticity of the Mexican archives of 
which I spoke yesterday, if it was possible to doubt on that 
subject at all, without the aid of the report. The report, manu- 
script report, is here; all written, I have no doubt, in Mexico 
by my brother Billings. He got it written there in Mexico. 

But, may it please your Honors, passing by these circum- 
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stances which hardly seem to have weight enough to be worthy 
of serious remark — assuming now that the report is what it pur- 
ports to have "bcea, that it represents correctly the transactions 
which it does represent — what possible douht can there be that 
there was, in 1846, a communication made to the Mexican 
Government, by Oastillero, in relation to the mine, and that all 
the proceedings stated in the report in relation to the action of 
the Mexican Government upon that application of Oastillero, 
took place ? If they did, there is an end of the controversy, 
as far as the authenticity of the papers is concerned. But that 
is not all. Let me refresh the Court's recollection as to the 
contcntB of the extracts proved by Mr. Benjamin, and proved 
by Lafragua; and correctly proved, as appears by the pro- 
duction of the copies themselves to which they each testified. 
I read from page 1212 of the Transcript : 

Secketary's Office of the Junta de Fomento ) 
T Administrativa of Mining. j 
Most Excellent Sir : — In compliance with your Excel- 
lency's superior order of the 3d inst,, directing this Junta to 
give an account of the matter confided to its care since the 
epoch of its report in 18i5, their present condition, with the 
object in view, in order to form the Memoria which should be 
presented to the general Congress of the nation, immediately 
on its installation, the Junta has the honor to submit to your 
Excellency a simple historical relation of the most important 
matters with which it has been occupied for the last two years, 
and their present situation, with the reflections and recom- 
mendations which it has deemed suitable for the better and 
more faithful performance of its duties. * * « 

It was Lafragua's business to make a report such as this ; 
and amongst other objects, embraced by his official duties in 
that particular, were the proceedings of the Junta during the 
period to be covered by the report. And applying to the 
Junta to get information from them to enable him to make the 
report, he receives from the Junta a communication which I 
have just read in part. 

Now what more did they tell him 1 

The Junta, on the 21st of April last, sent to the professional 
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Board of tie College some specimens of cinnabar whicli Don 
Toinas Ramon del Moral presented, in tbe name of Don Andres 
Castillero, a resident of Upper California, with a representation 
in which be asked for assistance to work a mine wnicli he bad 
discovered in the Mission of Santa Ckra, known hj the old 
Indians who got out of it vermilion to paint their bodies. 
The assay made bj the Professor of Chemistry, of the ores in 
common, produced the estraordinary ley of thirty-five and a 
half per cent., which was communicated to the GoverDment on 
the 6th of May, representing that SeHor Castillero had been 
asked what assistance he required of the Junta. 

The archives prove exactly that fact; that on the 5th of 
May be was asked— having made known to them before the 
discovery of the mine, and its having turned out to be a mine 
of extraordinary richness — to state what assistance he required 
to the Junta. 

What do they say then? 

That Senor Castillero presented his petition in due form, and 
it was very attentively examined by tae Junta'; he made hia 
propositions, to which this (Junta) agreed, to wit, that there 
should then be delivered to him five thousand dollars in money, 
eight iron retorts of those which the Junta ordered to be made 
for their former esaminations, and all the quicksilver flasks it 
has in the negociadon of Tasco, 

That is true ; because that is precisely the answer made by 
Castillero when he is asked what assistance he required. He 
wanted, he said, the $5000, the eight iron retorts, and all the 
quicksilver flasks that the Junta had in the negociadon of Tasco. 

What else did he do ? 

Senor Castillero obligated himself on his part to repay said 
advance in quicksilver, at the rate of one hundred dollars a 
quintal, within six months from his leaving the port of Mazatian. 

That is in his answer, as now spread upon the archives before 
your Honors. What else ? They go on to say that — 

This agreement was approved by the Supreme Government 
on the 20th of the same month. 

The archives tell the same story to the letter. What else? 
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"Why was it not carried oat? They show why it was not car- 
ried out. 

This agreement was approved by the Supreme G-overnment, 
on the 20th of the same month ; but on account of the decla- 
ration (of war) made by the United States of the North, when 
he was going to receive the draft on Mazatlan, the ministry 
issued the order of September 19th of this year, directing the 
suspension of all payments of the branch of quicksilver except 
the support of the college and expenses of the office. * * * 

That was true, too, as is proved by the archives. 
Now here is another extra£;t from another part of the report. 
It is not the Junta stUl speaking, but Lafragua communicating 
what they have told him to the CongresSj by whom the whole 
matter was to be examined : 

In Upper California, a mine {criadero) has been discovered 
■whose ley surpasses that of Ihe best mine known, that of Alma- 
den, which does not produce more than thirteen per cent,, while 
ours, by the assays made in the College of Mining of this Capi- 
tal, exceeds thirty-five and a half per cent. 

Now let us turn to what the Junta itself has further said on 
the same subject to the Minister : 

* * * This is not the occasion to present together all the 
labors of the Junta to correspond to the high confidence with 
which the Government has honored it, A part of them are 
expressed in this note, and the others may be found in the 
memorials, reports, and multitude of communications which are 
in the office of this ministry. For the present it will merely 
assure what is shown in these documents, to wit, that the spint 
of enterprise has been so stimulated that the quicksilver mines 
in the principal Departments of the Eepublie are being worked, 
both by companies and also by individuals ; that in the Depart- 
ment of San Luis Potosi, the quicksilver extracted is in propor- 
tion to the silver reduced, so that no foreign quicksilver is 
required ; that in Upper California, in the Presidio of Santa 
Rosa, there has been discovered by SeHor Don Andres Castil- 
lero a great mine, the hya of which are truly surprising, since 
the result of the assays 

They had then been made. So the archives say, and so our 
s swear. 
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— ^made in the College of Mining gives, as the common fruits, 
over thirty-five and a half per cent., while that of the beat mine 
which is known, that of Almaden, does not exceed thirteen 
per cent, and finally, that, from all the data collected, it may 
be hoped, resting on a good foundation, that our mines of 
quicksilver are more than sufficient to supply all that ia required 
for the reduction of our silver. 

This grand national enterprise the Junta has not been able 
fully to carry out, because it has been deprived of one of its 
funds of one per cent, of the circulation of money, without sub- 
stituting any other, and because of the remainder it could only 
dispose of one-third part, since the Government, in the defi- 
ciency of the treasury, has used the rest. This evil was in- 
creased to the lamentable extremity of leaving it (the Junta) 
without any, by the order of the 10th May last, which directed 
the suspension of all the payments whidi were made by the 
public treasury. 

They then go on to add : 

The sad results of such determinations the Junta will not 
stop to detail ; they are manifest from what has already been 
here shown. **««***»* 

The Junta has the honor to present to your Excellency its 
highest consideration, most distinguished esteem, and most pro- 
found r 



God and Liberty. 

Mexico, November 17th, 1846. 

TiCENTE SeQURA, 

President. 
The Secretary being occupied, 

IsiDEO E. GoNDRA, 1st Clerk. 

Now, that is dated, may it please your Honors — and God and 
Liberty are called upon to witness it — November the 17th, 
1846, and signed by Vicente Segura, President of the Junta. 
It is impossible, then, to doubt, if the archives were out of view: 

First, That there was communicated to the Junta the dis- 
covery of the mine. 

Second. That there were specimens of the ore of the mine 
transmitted to Mexico for the purpose of being assayed. 

Third. That these specimens were assayed and showed the 
extraordinary ley of 854 psr cent. 
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Fourth. Tiiat in consequence of this, on tlie 5tli of May, Cas- 
tillero "WEis asked by the Junta what assistance he proposed 
should be granted him on the part of the Mexican Govern- 
ment ; that he made the propositions referred to by the Junta ; 
that they were accepted by the Junta, as far as they had the 
authority to accept ; and only not carried out because in the 
struggle between thcraaelvea, a comparatively feeble nation, 
and the immense power of the United States, the Govern- 
ment of Mexico wisely thought, with a view to defend them- 
selves against subjugation by the United States, that they would 
retain all moneys in the hands of their several bureaus, hazard 
everything, sacrifice everything, for the purpose of defending 
their territories against the invasion of the United States. 

That, and that alone, prevented the agreement from being 
carried out ; and it is perfectly consistent with the fact of the 
agreement. All that is necessary -for us to show in this case, 
is the existence of the agreement ; the fact that it was entered 
into, by which, between Castillero and the Junta, there was a 
contract made (depending for its ultimate execution, of course, 
on the action of the Mexican Government), by which OastU- 
lero was to become, as far as tlie laws and Government of 
Mexico were concerned, the owner in this mine of all that 
under the laws of Mexico could constitute an individual pro- 
prietorship of a mine. 

Me. Eahdolph — Both orders are mentioned ; that of the 
10th of May, aud that of the 19tb of September. 

Ms. Johnson — That of the 19th of September, suspended 
all payments. 

Me. Bandolph — By which of the orders was Castillero pre- 
vented from receiving this assistance ? 

Me. Johnson— That of the 10th of May, as I understand it. 
It makes no difference. He was prevented anyway. Whether 
the 10th of May, or the 19th September, is of no consecLuence. 
The acta say the 10th of May ; but it is hardly material whether 
it was the one date or the other. If we find that at any date 
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the Mesican Government took steps that prevented the Junta 
carrying out this agreement with Castillero, it proves the exist- 
ence of the agreement. 

Mh. Eandolfh — The communication says : " But on ac- 
count of the declaration (of war) made by the United States 
of the North, when he was going to receive the draft on Ma- 
zatlan, the Ministry issued the order of September 19th of that 
year." 

Me. Johnson — That is a mistake of the papers. It is the 
10th of May. The act shows that. Your Honors see, that on 
looking at page 1213 of the Transcript, which I have read 



" This evil" they say, was increased to the lamentable ex- 
tremity of leaving it (the Junta) without any, by the ordffr of 
the IQth of May last, which directed the suspension of all the 
payments which were made by the public treasury. 

If your Honors will turn to page 1775 of the Transcript, you 
will have an explanation as to the differences in these dates : 

This Junta received yesterday, Sunday the 20th, the ofh- 
cial communication which your Excellency is pleased to ad- 
dress to it of the 19th inst., transcribing that of his Excellency 
the Minister of Mnance, of the same date, in which the Junta 
is informed that his Excellency the General-in-Ohief, in exer- 
cise of the Supreme Executive power, had thought proper to 
decree, in view of the official note of date the 12th, that there 
he given to the fund established for the Encouragement of 
Quicksilver Mines, the destination to which it is directed in 
favor of public instruction, but that the great penury of the 
Treasury being so notorious, the Supreme Government requires 
that from the dotal fund a loan be made to it of twenty-five 
thousand dollars, with the understanding that the payment of 
the same shall be decreed as soon as possible. 

That is dated the 21st of September, 1846. 

The Court will have no difficulty in understanding it. I do 
not care whether we are right or wrong as to dates. It is hardly 
material, the one date or the other. You may take the one 
date, but it all goes to prove that, owing to some cause, all that 
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had been done was not carried out. There is no pretense of 
mistake as to dates, so far as this mine is concerned. That is 
the way the subject was before them on or about the 5th of 
May, when representation was made to Castillero to make a 
proposition. The proposition was made and accepted, but not 
carried out. 

On the 29th of May, 1846, {page 1697 of Transcript) : 

It was also resolved, in conformity with the report of the 
Controller's ofSce, that twenty-five dollars be paid to the No- 
tary, Calapiz, for proceedings in the instrument of agreement 
which had been made with Don Andres Castillero, to assist hia 
quicksilver enterprise in the mine of Santa Clara, in Upper 
California, embraced in the official order for the suspension of 
all payments for this branch. 

Now, that proves beyond all doubt, provided the entries be 
correct, that an agreement had been made between Castillero 
and the authorized representative of Mexico upon this subject ; 
that it had been reduced to writing ; that the coat of reducing 
it to writing was $25, and that this $25 was directed to be paid 
to the Notary for his having transferred into writing the agree- 
ment between the Junta and Castillero. That is, as your Hon- 
or's see, on the 29th of May, 1846. 

It is perfectly clear, tbeu, may it please your Honors, if we 
atop here, that the facts upon which we rely, occurred on the 
dates when we say they did occur. But it is said by my brother 
that there are some suspicious circumstances ; that notwith- 
standing all this testimony of the Mexican witnesses, and the 
confirmatory evidence to be found in the Lafragua report, there 
are some circumstances calculated still to leave doubt as to 
whether everything contained in those archives could have 
occurred. And one is, that it seems, according to our state- 
ment, that a man by the name of PiBa, sailed from Monterey 
in a brig called the Hannah, 

Well, now, I do not understand my brother, in reply, 
seriously to contest the fact that the Hannah did go down ; did 
carry somebody ; and did arrive, on or about the time when we 
say she did arrive. He had obtained, or his client (Lauren- 
eel) had obtained a deposition of a Capt. Paty, which was in- 
tended to show that he took PiQa down. 
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Mr. Rakdolph — The deposition was intended to show that 
he took GasHllero down ; and that in the year 1859, when the 
deposition was given, Pifia had never figured in the ease, nor, 
so far as I knew what was to turn up in the case, in anybody's 
contemplation, until the year 1859. 

Mb. Johnsoh — Then you took the deposition to prove that 
the vessel did not go down. Captain Paty'a evidence is relied 
on, at least for the pnrpose of showing now — whether that waa 
the original purpose for which it was offered or not — that Pifia 
went with Castillero in another vessel. ~We say he went in the 
Hannah. We say the Hannah left Monterey at the time we 
have stated, and arrived on or about the 1st of April at Ma- 
zatlan. 

Now, amongst other things, may it please your Honors, short 
of tiie direct evidence which we offered in advance, applicable 
to the locality of Monterey from which the vessel went, in 
order to show that our statement was right and that she ar- 
rived at Mazatlan on or about the 1st of April, we produced 
and proved a letter dated "On board the U. S. ship Ports- 
mouth, in the port of Mazatlan, April 1st, 1846," purporting to 
have been written by Mott, Talbot and Co. You wiH find it 
at page 3020 of the Transcript. I will not stop to consider 
the weight of the evidence which establishes the authenticity 
of that letter. Tho evidence is all one way. The letter is 
found here amongst the papers of Thomas 0. Larkin, after hia 
death. The letter is proved by those who have been accus- 
tomed to see the signature of professed writers. 

Now, assuming the letter to have been proved, and assuming 
— as you cannot avoid doing — that it is true, what does it es- 
tablish with relation to the Hannah? Did such a vessel leave 
Monterey ? Did she carry communications from Castillero ? 
Did she stop at Mazatlan 1 Did she have communications from 
Mr. Larkin, directed to Mazatlan ? And when did she arrive 
at Mazatlan ? This letter bears date the Ist of April. What 
does it tell us ? It is written on board the ship, and the writer 
begins by saying :— "It has been hinted to us that this ship" 
(the Portsmouth) "is bound to Monterey," (from whence we 

5 
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say Mr. Larkin bad written to them,) " and although the fact 
is doubtful, we avail ourselves of the chance to acknowledge 
the receipt of your much valued favors of the 2d, 4th and 5th 
ult.," etc. "Your letters have this moment reached us per 
' Hannah,' and we are much obliged for their contents. You 
were correct in supposing that the destination of this vessel 
when she sailed from this, was not known to us. * * * * We 
are much obliged for the fruit, which, however, as the ' Hannah' 
has just anchored, we have not yet received." 

Then he goes on to speak of California. My brother sys 
seriously : That letter cannot be genuine, for who ever heard 
of fruit being in Monterey in March, 1846, and being sent 
down to Mazatlan ? Well, I suppose such is possible in the 
course of nature, according to what I have seen here. You 
put the seed in the ground ■ 

Mb. Randolph (interrupting) — The course of nature is 
changed in different places. 

Me. Johnson — Kature is apt to be pretty much the same 
the world over. She is not in the hands of politicians. She has 
a sovereignty of her own, about which there can be no dispute. 
You may call it "squatter sovereignty," or call it anything 
else ; we cannot reach it, and thank God we cannot. If we 
could, we would turn the world '• topsy-turvy" in a very 
short time. No fruits in California ! Why, if you put, I am 
told, a peach-stone in the earth, it bears peaches in ten months I 
Everything grows here wonderfully. A high oflcer, a valiant 
officer of the navy — I won't mention hia name because he is 
single — after I had been here but a few days, came up to the 
office where I was, and said : " Come down, Colonel, I want you 
to see a little girl a year and a half old. She is taller and larger 
every way than our own folks at home at sixteen." " Why, 
said I, that is wonderful I" "Come down with me to the 
market. I will show you a peach you cannot get into your 
hat. Upon my honor it is true." Well, I could not doubt an 
officer's honor I 

Well, now, may it please your Honors, he does not say it 
was Oalifornia fruit; he only says he asat/ruit. 
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Mb. Eandolph — I give it up, if a baby is fruit. 

Mr. Johnson— a baby is fruit, bat I suppose not the fruit 
he sent down in jars. 

Well, the fruit has gone there, and the vessel is there on the 
1st of April. She goes there from Monterey, and she goes 
there bearing letters from Mr. Larkin. Well now, what have 
we done? Why, we have produced Mr. Larkin's books. 
These colleagues of ours, Messrs, Halleck, Peachy and Billings 
— -and they have the means of doing it honestly — they are not 
satisfied with presenting a case for hearing until they have pre- 
sented all the evidence that is to be procured anywhere. They 
wanted to prove, amongst other things, that the Hannah did 
sail ; and they produced a letter dated the 23d of April of that 
year to Capt, Gillespie from Mr. jjarkin, and copies of letters 
written by Mr, Larkin, by the Hannah, in which he speaks of 
the Hannah. Not satisfied with that, they were successful in 
finding a species of blotter kept by Mr. Larkin as an of&cial 
book in order to show the daily transactions at the Consulate, 
for the purpose of showing that there was a ship called the 
Hannah, where she came from to Monterey, ivhen she arrived 
in Monterey, and where she wentto from Monterey. Now, as 
to the last, first. 

This looks a good deal like a genuine book (holding up a 
volume.) It is not only proved by Mr. Swasey — as he has not 
sworn that it js a genuine book, the probability is that it is ! 
Young Mr. Larkin- produces it ; and As says that it is one of 
the hooka of his father. What is it ? A strange sort of diary, 
kept day by day by the father, as you see. All sorts of things 
in it ; transactions of the household, as well as transactions of 
the Consulate. 

Under date of February, 1846 — the date is at the head of 
the folio from which I now read — he says : 

Thursday, 12 — Brig Hannah, from Mazatlan. 

Where was she at the time of this entry ? In Monterey. 
How long did she stay ? And when she went off, where was 
she destined ? Let the book answer again. 
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Under the bead .of March, 1846 — again I read from the 
head of the page — he says : 

Saturday, 7 — Brig Hannah, for Mazatlaii. 

Now, if these entries arc geouine— and nobody questions it — 
she arrived here yrom Mazatlan on the 12th of February ; and 
al:ie left here/)?- Mazatlan, on the 7th of March, 1846. 

Mb. Eandolph — You proved she went to San Bias first. 

Mk, Johnson — I do not care where she went. She may 
have gone around the globe, or to the Indies ; it is perfectly 
immaterial. I have got her here " for Mazatlan." The entry 
in the Consul's book says she was destined " for Mazatlan." 
That she wa^ destined for Mazatlan is certain ; that she got to 
MaJiiatlan on the first of April is equally certain — for that is 
proven by Mott, Talbot & Go's letter, 

Now, what did she carry? Turn to page 2667 of the Tran- 
script. Ton will find what is proved to be a correct copy from 
an original letter taken from the Consular book, dated " Con- 
sulate of the United States — Monterey, California, March 8th, 
1846," directed to Colonel Fremont : 

Sib: — With this you have my Consular answer to the 
General and Prefecto'a to you of last week, etc. * * * » 
By your messenger of last week I forward some United States 
newspapers, etc. * * * * I then informed you that there 
was an American brig (brig "Hannah") of Salem, at anchor 
in this port, hound to Mazatlan, whose supercargo I had re- 
quested to remain here until the third day, to enable you to 
send letters to the United States, if you were so inclined. 

Now, I assume that letter to be what it purports to be — an 
authentic letter ; nobody can doubt it. And Mr, Larkin told 
the truth when he communicated, antecedent to the Sth of 
March, to Col. Fremont, by letter, that there was in Monterey 
a vessel called the Hannah; that she was about to leave upon 
or before the fifth ; that he had persuaded her supercargo to 
remain until the third day, to enable Fremont, by her, to inform 
the Government of the United States of the transactions in 



>v Google 



California, provided he should think proper to transmit any 
commuaieation. 

Eat that is not all. On the 3d of April, 1846, there is 
another letter, dated the 3d of April, port of Monterey — and is 
to be found on page 2667 of Transcript : 

Consulate of the United States of America, I 
Port of Monterey, Cal., April 3d, 1846. [ 

Sir : — Don Andres Oastillero, formerly member of Congreas 
from this Department, leaves thia port in a few days for 
Acapulco, on board the Hawaiian barque Don Quixote, as 
Commissioner to Mexico, from General Jos^ Castro, Military 
Gomandante of California ; he will arrive in Mexico by the 
twenty-fifth or thirtieth of this month. 

I am under the impression that the President of Mexico is 
to be informed from Don Andres, or the correspondence he 
carries, that there is a danger of invasion from Americans (I 
am confident there is not) in this country, and to give some 
information relative to what they call driving Captain J. C. 
Fremont out of California ; he is yet, I believe, surveying, or 
resting his horses in the interior. 

When a translation of Capt. Premont's letter was first given 
to the authorities, the words "and refuse quarter," were wrote I 
will give no quarter. The translator informed the Alcalde of 
the mistake. It may be so printed ; in which case, you have 
a copy that should immediately follow in the Mexican papers, 
for which purpose, and that you may be well acquainted with 
all the circumstances, I send you copies of the Consular corres- 
pondence on the subject. About four hundred emigrants 
arrived in California in 1845. At the town of San Jos^, eighty 
miles from Monterey, Don Andres Castillero had discovered a 
quicksilver mine ; the ore produces from fifteen to sixty per 
cent. I have seen him, from an old gun-barrel, in thirty 
minutes, run out about twenty per cent, in pure quicksilver. 
This must be a great advantage to California. 

I remain, sir, your most obedient servant. 

To the Hon. Minister of Legation of the United States of 
America, City of Mexico. 

That does not relate so much to this particular question. But 
the next does ; it is directed to Major Gillespie, and is on page 
2668 of the Transcript : 
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Consulate of the Unitbd States of Ameeica, > 
Monterey, April 23d, 1846. ) 

Sir.: Captain Montgomery of the " Portsmouth," being under 
sailing orders (the 1st or 2d instant) at Mazatlan, was waiting 
for the Mexican mail, when Commodore Sloat heard, per brig 
"Hannah," of the situation of Capt. Fremont, near San John's, 
and immediately dispatched the ship. She was twenty-one 
days from Mazatlan to Monterey. 

Well now, we find the "Portsmouth," according to Mott, 
Talbot & Co.'s letter, at the port of Mazatlan on the first of 
April. Commodore Sloat was the flag-officer. He heard, as 
this letter of Mr. Larkin sa,ys, per briff "Sannah," ■whiahs.Trivfid 
on the 1st of April, of the situation of Capt. Fremont. What 
does he do? He sends up the "Portsmouth" on the 1st of 
April ; and she arrived here in some twenty-one or iwenty-two 
days. That makes the dates correspond with the period when 
we say the voyage of the " Hannah " was performed, more or 
less, as near as could be expected. 

Again, on the 2d of May, 1846, Mr. Larkin writes to Capt. 
Montgomery, of the "Portsmouth," as follows: 

Jive or six miles from the town of San Josd, and near the 
Mission of Santa Clara, there are mountains of quicksilver ore, 
discovered in 1845 by Don Andres Oastillero, of Mexico, which 
I have twice seen produce twenty per cent, of pure quicksilver, 
by simply putting the pounded rock in an old gun-carrel, one 
end placed in the fire, the other end in a pot of water, for the 
vapor to fall into, which immediately becomes condensed. The 
metal was then strained through a silk handkerchief; the red 
ore produces far better than the yellow. There appears no end 
to the production of the metal from these mountains. Work- 
ing of the quicksilver is but now commenced. 

Now, are these letters genuine 7 I am addressing gentlemen 
whose intelligence no one can question. The books almost 
prove themselves. They are produced by the son of the Con- 
sul, taken from the archives of the Consulate ; having been 
kept by the Consul as the archives of his office. Eeason and. 
law alike invoke your Honors to give to these books, until 
they are contradicted, the credit of truth. But, it is supposed 
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tliat it is barely possible to excite some doubt as to tbe autlien- 
ticity of these several letters. Were the letters written, copies 
of which appear in these books ? 

Mr. Swasey swears — his testimony is given on page 2659 of 
the Transcript-— that he v/as the clerk at the time these letters 
were written, and at the time when another letter, dated the 
23d of April, 1845, was written ; that he was called upon to 
testify in this case in behalf of the claimants by Messrs. Halleck, 
Peachy & Billings ; that he was unwilling to testify until he 
should be able to refer to documents which would place the 
accuracy of his testimony beyond all doubt ; that, as soon as 
an application was made to him to testify, he searched for the 
books of the Consulate, in which, according to his recollection, 
he was certain that letters would be found to answer all the 
inquiries that the counsel proposed to put to him. 

Why, he was prudent, may it please your Honors. He 
found some of these letters, but he did not find all. He tells 
us that he found one of these two books. He got that from 
Mr. Larkin. But he was not satisfied still. Some four or five 
weeks, or more, after he obtained the hook that my brother has 
before him — which book contained in part evidence confirma- 
tory of his own recollections of the transactions to be inquired 
into — he heard incidentally that there was in brother Randolph's 
office another one of these books of the Consulate in which, 
according to his recollection, there was to be found other con- 
firmatory evidence. He went to young Larkin, and they 
together went to brother Randolph's office and asked him 
about the book. Brother Bandolph produced it. 

Now, my brother Eandolph seems to suppose that there was 
something in the conduct of Mr. Swasey — to use brother Ran- 
dolph's own language — " excessively impertinent," It is not 
that what Mr. Swasey states, did not occur ; for I asked my 
brother, as the Court will recollect: Do yon mean to deny that 
what Mr, Swasey states in relation to the finding of the book, 
did not take place? No, says my brother. But for some 
cause or other — 

Me. Randolph— (interrupting). The word "finding" is 
used in relation to that which was never lost. 
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Mr. Johnson — It was " lost " to Mr. Swasey, and it was 
"lost" to the soa of the Consul. I do not know what my 
brother Randolph may call "lost"; the book could not be 
found. I am of the opinion, that when a thing cannot \>efound, 
it is lost. 

Mb. Randolph — The book was in my possession ; the proper 
persons could come to me at any time to procure it. 

Mr. Johnson — Of course, if they knew you had it. 

Mb. Eahdolph — Mr. Larkin knew that I had it ; he lent it 
to me, 

Mr. Johnson — Mr. Larkin was dead. He could not go for 
the book. His son says that lie did not know who had the 
book. Hia son so swears. I mean the son who came and tes- 
tified in this Court. So far as he was coacerned, as he swears, 
the book was lost. 

Now, he goes to make the inquiry of Mr. Randolph, in 
whose possessioQ he incidentally heard that this book was. 
This is not impeaching brother Randolph by any means. God 
forbid. My brother seems to think that everybody must have 
known where the book was. Oh, no ! God forbid that every- 
body should know what is in my office — all the time. 

I obtained the book, Mr. Randolph says, from the late Thos. 
0. Larkin, and Mr, Swasey obtains the book from Mr. Ran- 
dolph's of&ce. The question is asked by Mr. Peachy, with re- 
spect to these books : 

Q. 10. Where did you obtain them ? 

A. I obtained the book entitled " Copies of Official Letters," 
from Mr. Frederick Larkin, and afterwards, with Mr, Frederick 
Larkh], called upon Mr. Edmund Randolph, at his ofUce, and 
inquired for the book entitled " Correspondence with the De- 
partment of State." He pointed to a safe in the office, saying 
that he believed Mr. Henry Laurencel had locked up the book, 
and that Mr. Sellier had the key of it. I went to Mr. Sellier, 
who came, unlocked the safe, and Mr. Randolph delivered the 
book to Mr. Frederick Larkin, who then delivered it to me. 
This was after Mr. Thomas 0, Larkin's death. Mr. Frederick 
Larkin was his eldest son and one of his executors. 
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This is his answer to the question, and it is all tirie, as is 
conceded. 

Mb, Eandolph — Anybody else, with proper authority, could 
have procured the boob. 

Mr. Johnson — You do not understand me. I admit that. 

Mb. Randolph — I understand Swaaey, very well. 

Mb, Johnson — If you understand him differently from what 
he said, you understand him differently from what I do. 
"Whether lie is given to suspicion, what he had in hia heart, I do 
not know. I know the counsel (Mr. Eandolph) needed that 
ixiok-for no purpose whatever. He bad it ; bad a right to get 
it ; and he kept it fairly ,■ but he had it. 

Mr. Randolph — But it is what his evidence is intended to 
convey — an impertinent refiection upon myself — that I al- 
lude to. 

Me, Johnson — "Well, I think not. At any rate, that does 
not show that he ia not entitled to credit when he has got the 
book. If there is anything in this answer that intimates an idea 
that that book was kept away from the Court for any improper 
purpose, it is what I cannot see. 

How came he to make the statement I have just read, may 
it please your Honors ? Why, he had produced the books, or 
rather they were produced, and he was called upon to testify 
to their authenticity. After Mr, Peachy had got the books 
before him, and proved by his testimony, as far as possible, 
their authenticity, Mr, Peachy asked him, Where did you get 
them ? He then gives the answer I have read, 

Mr. RANDOLl'H~Why did he not stop there ? 

Mr, Johnson — Because he did get them — one of them from 
Mr. Randolph, Suppose he said he got them from me ; it 
would not be true. He said he got them from Mr. ! 
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possession, because they were in a safe in his office — properly 
there. The counsel cannot imagine I impute any impropriety 
to him. 

Mr. Randolph — No. I speak only of the witness. 

Mr, Johnson — I am speaking of the witness too, I never 
saw him nnti! I came here; and I have no right to speak of 
him, except so far as the record speaks of his character. My 
friend, Mr, Eandolph, comes to cross-examine him; and then 
he asks him, (page 2664) : 

Q. 26. You have said that you obtained one of these hooks 
(viz : " Correspondence with the Department of State,") from 
me, at my office. How many of the seven letters yon have pro- 
duced were copied from that book, and which of them ? 

A. Two. One is dated " Monterey, California, May 4th, 
1846, addressed to the Hon, James Buchanan, Secretary of 
State, City, of Wasliington." The other is addressed to the 
same person, dated "Monterey, March 5, 1848." 

Q. 27. These two letters ought to be found in the State 
Department at Washington, ought they not ? 

A. They ought. 

Q, 28. Have you never seen them printed, officially, among 
Senate or Executive documents, or both ? 

A, I don't recollect of having seen them. 

Q. 29, Now, what was the object of your particularity in de- 
tailing the circumstances and roanner of your obtaining that 
book, containing the correspondence of Mr. Larldu with the 
State Department, &om me in my offi.ce, as in answer to ques- 
tion 10th ? 

A. Simply to answer the question by the counsel for the 
claimant. 

Question 10 is in the direct examination; what I have just 
read. 

His reply to that cross-interrogatory is: — "Simply to an- 
swer the question by the counsel for the claimant," 

It makes no difference where it came from. It came from 
somebody. What does it prove ? It proves the authenticity 
of all we rely upon. 

Mr. Randolph — Certain letters are enumerated in that 
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question (26). Two of the letters are found in the book of 
which you are speaking. There are certified copies from the 
State Department, already in the record, of those two letters. 
They are also in the public document of the Senate of the 
United States, now before Mr. 33enjamin; and those are the 
only two letters that upon examination your witness finds in 
the book. 

Mr. Johnsob' — He examined only a copy from the book. 

Mr, Eakdolph — My question is: Which did you get from 
the book? supposing he copies or produces all that is in the 
book. That is the impression conveyed to my mind by the 
answer. What I object to now is, that upon bis authority and 
no other, when the question has been put to him directly about 
that book, and he produces but two letters from it ; the book 
shall now be produced to show others. 

Me. Johnson — M^ brother says the letter of the 23d of 
April has been put there afterwards. 

Mr. Randolph — I further say that production of those let- 
ters after that eviden<!e,^is in confirmation of what I said in the 
beginning, that it was a piece of impertinence on the part of 
the witness to go into particulars. 

Mr. Johnson — I do not suppose the witness had anything 
to do Vfith our letter, improperly put in asyou say, and whether 
put there improperly or not, there it is. 

This book contains the official correspondence of the Con- 
sulate. This letter (of the 23d of April) is preceded by some 
business in relation to the Consulate, and is succeeded by letters 
to other persons, relating to the business of the Consulate, all 
in their order of succession and dates. That could not be un- 
less the whole book was rewritten, and a forged transcription 
made of all the letters to be found in the original books; but 
it is admitted to be original, and is so introduced. The counsel 
is greatly mistaken if he supposes we rely on that book for 
anything improper. We have a right to rely on that book 
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■when the witiieaa speaks o£ the letter of the 23d of April, which 
he finds amongst other letters produced, the authenticity of 
which is not disputed because produced by the young man, 
executor of his father ; and if we find the same letter in the offi- 
cial correspondence between the Consul and the Department at 
Washington, the authenticity of the correspondence is beyond 
all doubt, because a great portion of the correspondence is to 
be found in the archives at Washington, 

N"ow, nobody says Swasey is not entitled to be believed. 
What did Mr, Justice Hoffman say, in commenting on the tes- 
timony of Birnie in the injunction suit? Why, your Honor 
said you must credit it, and said it on the clearest principles of 
law, there being nothing on the face of his testimony so far in- 
credible as to furnish positive evidence of its falsity. Your 
Honor said, and I state it again, although wholly unnecessary : 
" He stands impeached by any witness called up to disprove 
the truth of the facts he states, or to prove that his general 
character is such that credit cannot be given to his testimony." 
That is Swasey's ease. If he is not entitled to credit in Courts in 
California, let those who know it come forward and testify. But 
nobody has come. Standing uncontradicted and unimpeaehed, 
he would be entitled, even if not confirmed, to absolute credit ; 
and when not impeached or contradicted, and there is nothing 
in his couduct to awaken doubts as to the accuracy of his tes- 
timony, your Honors are bound — for you have the means to 
do it — to protect the witness, for it ia the duty of the Court to 
protect witnesses as well as counsel. Your Honors are bound 
to look at such evidence before you as shows, that in any par- 
ticular instance in which he is impeached there is no ground 
for the impeachment. That evidence is to be found in what I 
have just stated : that those letters of which he is testifying, 
were to be found in all the books of the Consul. 

Mr. Randolph — What I wish to say, is this: That under 
the same circumstances, when a witness put on the stand, with 
two books before him, produces letters out of the one book, not 
in the other, if I had been on the other side I should have 
adopted the course of the counsel who opened the case, referred 
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and relied only on the book wliieli the witness produced, when 
referring to those letters. 

Me. Johnson— May it please your Honors, I am replying 
to the counsel for the Government, who has, on the authority 
of these letters, attacked the credit of the witness. If it ia his 
duty to impeach him, it is my duty to defend him. I desire to 
see justice done. And I invoke the Court, when a witness is, 
without sufficient ground, impeached or attacked, to stand up 
and say that, so far as your Honors know, he is entitled to 
credit, and to hold a position among his fellow-men without 
reproach. I have done with him. 

Well now, may it please your Honors, if all these facta are 
such that the Court cannot doubt, the only question that 
remains is: Do they constitute a title in the sense of the Act of 
1851? Now, my brother Randolph has told your Honors 
that, with reference to the construction of that Act of 1851, we 
are confounding things entirely independent of each other. 
Title, he says, ia one thing, the subject to which the title refers 
is another thing. We concede it. Land ia one thing, the doc- 
ument by which you are to make out our right to stand upon 
the land, is another thing. He told us : "A camel carries bur- 
den, so does a horse ; and a camel is not a horse, nor a horse 
a camel. A camel carries burden, and so does an ass ; but a 
camel is not an aas, nor an aaa a camel," 

We might have carried the illustration further. An ass 
brays and makes a monstrous sensation, signifying nothing. 
A man talks and makes a monstrous noise, signifying nothing. 
Yet a man is not an aaa, nor an ass a man. 

Mr. Eandolph — Very frequently he is. 

Mii. Johnson — You may say that. / have no experience 
that way, I had not the slightest idea of applying it to you ; 
or the slightest idea of applying it to myself. I am not so sure 
but I had somebody else in my eye [tapping Mr. Billings on 
the shoulder]. 

Now the question, under that Act of 1841, is — what is it 



>v Google 



78 

that your Honors are to deal with? What are you to confirm? 
You are not to deal with lands in the abstract ; you are not to 
confirm the lands. Nature has done that. Tou are to deal 
with a claim to lands. What does that involve? Tlie title to 
the lands. You are consequently to confirm the claim — to con- 
firm the tiile. Whether the claim be of one interest or another 
interest, is perfectly immaterial. The only question is, haa the 
particular claimant, as against the sovereignty of the United 
States, a right to the possession of the land, at the time when 
you are called upon to give him that right as against, the Uni- 
ted States ? 2'hat is all. The extent of the right — whether it 
is to last one year, or two years, or a thousand years, or for- 
ever, to dcseend to his heirs in succession as long as he shall 
have heirs, and then to revert to the Goverumeiit of which he 
may be a member, after his whole lineage shall be exhausted — 
is perfectly immaterial. Has he a right now ? and the Court 
is called upon now to decide whether he has,, or has nob such 
right. Has he a right to stand upon what is asserted to be 
public domain? What does that depend upon? Has he, as 
against the public, a claim authenticated by iitle which the 
Court is bound, the public is also bound, to respect; a right, 
as against the public, to liold the lands ? 

My brother considers this Act of 1851, as if it were confined 
entirely to fee simple claims ; or, to speak more correctly, to 
claims for fee simph interests in lands. Why, to give such an 
intention to the act, you will have to interpolate into the act, 
those words. The extent of the interest is not defined or de- 
scribed by the act. The language of the act in connection with 
the treaty of the Stli of February, 1848, is : Any claim derived 
by a«j' title from the Government fi'om whom the United States 
obtained the cession of the lands. Well, then, may it please 
your Honors, if there existed in behalf of this claimant a right, 
as against Mexico, to stand upon this mine to the extent of its 
pertenencias,, and to the extent of 3,000 varaa, or to the extent 
of two leagues, by any title derived from the Government of 
Mexico, which that Government in conscience must have re- 
cognized and respected ; so much of what was public domain, 
to the extent of the interest so conveyed by the antecedent 
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owner to the individual proprietor, ceased to be public domain 
was not public domain, at the time of the treaty ; not being 
public domain could not, by force of treaty, have been con- 
veyed by the Government of Mexico to the United States ; 
since it was impoaaihle for that Government to convey that 
which it had not. 

Well now, my brother supposes — and his whole argument 
, is fallacious unlesss that supposition is true in point of law — 
two things. One of them is a fair subject for . investigation I 
admit. In the other, he takes the ground taken hy Mr, Com- 
missioner Thompson in his dissenting opinion: That under 
the law of Mexico, at the time when this right was acquired, 
and at the moment when the Treaty of Guadalupe. Hidalgo 
was negociated and ratified, the mining titles — for this is but 
one of all the mining titles — were simply licenses, which it 
was in the povver of the Government of Mexico at any time to 
abrogate ; which, as against the Government of Mexico, con- 
stituted no claim at all ; which, as against the Government of 
Mexico, made the holder of the mine but a tenant at will, just 
as those citizens of California who are now digging over its 
mountains, and obtaining in its valleys the gold, are said to be 
tenants at will of the United States, having no legal right. 
But to that extent, my brother has not gone. Mr. Commis- 
sioner Thompson says, tliat there is something in the nature 
of our institutions which rendered the conveying of interests in 
these mining titles, impossible. (I do not use his words.) He 
considers the interest which the actual possessors of the mine 
have, as against Mexico, under these titles, as a mere political 
institution, an assertion of the sovereignty, suited to the form 
of government which Mexicans were living under at that time ; 
but which failed after the cession, because unsuited to the form 
of government under which we were living at the time of the 
cession. 

Now, as to both of those suppositions, a word or two. Mining 
titles in Mexico, such as Mexico "COuld take away at any mo- 
ment I Mere interest, depending upon the will of the grantor; 
good only as long as that will continued unchanged! Con- 
veying no interest to the tenant ; no possession binding the 
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Gonsoienoe of the grantor not to dispute it ! Governed by no 
law obligatory upon the grantor, without the pale of legal 
remedy ! 

"Why, we aay that by the ordinances under which Mexicans 
lived, these mining titles were carefully issued and these mining 
rights most religiously respected. 

"We say thai commentators after commentators iiave ex- 
hausted their learning in commenting upon these several ordi- 
nances, for the purpose of showing what the right of the citizen 
was; how it was to be aci^uired, liow it was to be determined. 
"We say, that they tell us that is inheritable ; liable to be sold 
for the payment of debts; alienable; devisable. Who ever 
heard of an estate at will descending to the heir-at-law ? Who 
ever heard of a tenant at will having the authority to dispose 
of the estate, by deed ? Who ever made sale of an estate-at- 
will, or sold it for the purpose of discharging debts of the 
tenant? Who ever heard, that at the death of the tenant, 
that of itself did not determine the will ? 

The Supreme Court of the United States take a very differ- 
ent view of the effect of these ordinances, I read as part of the 
decision — to be found, I think, in the brief of my friend on the 
other side — in the case of Chouteau vs. Molony, reported in 16 
Howard, pages 229-231: 

Spain, at all times, or from a very early date, acknowledged 
the Indians' right of occupancy in these lands, but at no time 
were they permitted to sell them without the consent of the 
King. That was given eitlier directly under the King's sign- 
manual, or by confirmation of the G-overnors representing him. 
As to the mines, whether they were on public or private lands, 
and whether they were of the precious or baser ores, they 
formed a part of what was termed the Royal Patrimony, They 
were regulated and worked by ordinances from the King, 



By the law of the Partida (Law 5, Title 15, Partida 2, Eock- 
well, 126), the property of the mines was so vested in the King 
that they were held uot to pass in a grant of the land, although 
not excepted out of the grant; and though included in it, the 
grant was valid as to them only during the life of the King who 
made it, and required confirmation by his successors. 
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* * * By a second ordinance of Phillip, all persons, na- 
tives and foreigners, were permitted to search for mines. It 
was declared that the finders of them should have a right of 
possession and property to them, with a right to dispose of 
thera as of any thiDg of their own, provided they complied with 
the rules of the ordinance, aBd paid to the crown the seignor- 
age required. 

And again : 

He (the King) grants them to his subjects in propei-ty and 
possession, in such manner that they may sell, exchange, pass 
by will, either in the way of inheritance or legacy, or in any 
other manner to dispose of all their properly in them, upon the 
terms they themselves possess them, to persona legally capable 
of acquiring, * * * The right of Indians to work the 
mines, upon their own account, was at one time questioned. 
It was determined that they could do so, (Ls.w 14, Title 19, 
book 4, Collection of the Indies, Eock. 137.) And the mines 
discovered by IndianB were declared to be, in respect to bound- 
aries, on the same footing, without any distinction, as those 
worked or discovered by Spaniards, Besides the other privi- 
leges secured by this ordinance to the owners of mines upon 
the public lands, they had the right to use the woods on moun- 
tains in the neighborhood of them, to get timber for their ma- 
chines, and wood and charcoal for the reduction of the ores 
(EockwelJ, 82, sec. 12, ch. 13). Besides the privileges just 
stated, they were exempted from a strict compliance with the 
ordinance in respect to the registry of their mines. Indeed, 
every indulgence was given to them. Much care was taken to 
preserve for them their property in mines, and to give them the 
means of working them. 

The King not only conveys to them a, property in the mines, 
but, in the execution of a policy recommended to Spain by the 
colonies throughout all time, he is anxious that they should be 
encouraged in the discovery, and facilitated in the working of 
the mines. They could have the money or the means with 
which to manage and improve their property in the mines. 

And now, may it please the Court, before you take the recess, 
let us see how the United States themselves, view it. And 
this you are bound to take notice of. 

Property in mines is not under the protection of the treaty I 
Property in mines is not intended to be observed and protected 
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by the force of the Act of March 3d, 1851 1 Is tliaC the view 
taken by the United States ? They have got Arizona. How 
did they get it ? By cession. What rights have they in the 
mines now in Arizona ? Have they, as against anybody who 
has obtained title, whatever that might he, under the laws of 
Mexico, preceding the cession, the right to take the mines out 
of the hands of such individuals ? "Why, see what the Grov- 
ernment are now doing with respect to New Mexico. I refer 
yon to the recent instructions of the Commissioner of the Gen- 
eral Land Offl.ee. Not having before me an official copy, I will 
read an abstract from a morning paper (the " Alta California.") 

The Commissioner of the General Land Of&ce, (Hon. Joseph 
S. Wilson), has dispatched important instructions to the United 
States Survey or- General at Santa F^, New Mexico, respecting 
mines. Parties had presented to the Surveyor-General pa- 
pers claiming mining rights in virtue of " denouncement." 
The Commissioner refers to the mining system of old Spain, 
as transferring to Mexico after her separation from the parent 
country, in which rights were admitted by the Mexican Repub- 
lic to work the mines upon discovery or denouncement. He 
shows that that system was not recognized by the laws 
of the United States, and orders the Surveyor-General to 
observe the policy which obtains in California, as not exten- 
ding subdivisional hues of survey over either the mineral lands, 
or lands unfit for cultivation. He instructs the Surveyor-Gen- 
eral that his duty in regard to claims is restricted to the recep- 
tion of such only as are lawfully received from Spain and 
Mexico prior to the acquisition of the country by the United 
States, and the reception of donation claims under the laws of 
the United States, 

And if prior, respect them I Why ? The United States by 
virtue of the treaty or by conquest, got no right to inter- 
fere with them. The principle of universal justice, recognized 
now by the law of nations, prohibit it. Those laws of Mexi- 
co with reference to mines, made the mines private property. 
And the honor of the nation, the good name of the nation, is 
now pledged in the face of Christendom to secure to those who 
had claims to mines, fairly existing by virtue of Mexican law, 
antecedent to the cession of this territory — then Mexican — to 
the United States. Such titles cannot be acquired now, I ad- 
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mit. Thej are inconsistent with tiae policy of tlie United 
States. With reference, therefore, to mines undiscovered, or 
to mines abandoned and now a part of the public domain, or 
■which hare since become a part of the public domain of the 
United States, no individual proprietor can, by authority of 
Mexican law, or by observing the usages of Mexico, acquire 
title. , 

But if in any particular case, by means of these laws, ordi- 
nances, or usages, there were, on the 8th of February, 1848, a 
title in any Mexican citizen, or anybody else, to work mines 
within the limits of the territories ceded by force of the treaty 
to the United States — the hands of the United States are bound 
as an honest nation, in the face of the world, to leave them un- 
harmed, to confirm them. 

They have passed an act— 3d of March, 1851-~with that 
view. They have constituted a tribunal, supposed to be com- 
petent to decide justly on all such instances. More than that, 
they have given appeal to the District Court, in which they 
have all confidence. Supposing it barely possible that the 
District Court might not satisfactorily, decide in all cases, they 
have given an appeal to the Supreme Court of the United 
States; and when they get there the Supreme Court say that 
such a controversy is not to be conducted in any contentious 
spirit, but on large, elevated views of national morality ; that 
all such contracts as were fairly binding on the conscience of 
Mexico are to be equally obligatory on the conscience of our 
own GoTernmect. Thank God ! they have a conscience. 

In the language of the Supreme Court in another case : 
" What will bind the conscience of a King, therefore, will 
surely bind the conscience of nations." The conscience of the 
King was bound when Mexico was a kingdom. The conscience 
of the dictator was bound, when Paredes was dictator. The 
conscience of Mexico, as a Republic, was bound, when, on the 
8th of February, 1848, she ceded the territory which included 
this mine, to the United States, Good faith and good name, 
honor and justice, alike demand that the United States should 
be glad, aye, take an honest pride, through their judiciary, in 
securing by every means which they could procure for the 
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purpose of accomplisliing tlie olDJect, all such titles antecedent, 
and makiag them, against the United States, aa effective and 
good to every extent as thej would have been good against 
Mexico. 

Mr. KANDOLrH— I simply wish to observe to Mr. Johnson, 
to save the trouble of replying to that point, that I am not par- 
ticularly affare at this moment of the positions Mr. Commis- 
sioner Thompson has taken on this argument that mines duly 
acquired were not property, nor their possessors but tenants at 
will. My views on that subject are those of Chief Justice 
Taney, who says: "And whether there be any mines on this 
land, and if there be any, what are the rights of the sover- 
eignty in them? are questions which must be decided in another 
form of proceeding, and are not subjected to the jurisdiction of 
the Commissioners or the Court, by the Act of 1851." That 
was my position. 

Mb. Johnson — I understand that. I will refer to it here- 
after. 

[The Court tools a recess.] 



, Mb. Johnson — It is objected, may it please the Court, that 
the construction for which we insist, of the Act of March 3d, 
1851, is erroneous, because of the provision in the same act for 
the issuing of a patent to a claimant whose claim might be con- 
firmed. And my brother upon the other side seems to sup- 
pose that there is in that provision a clear indication of the pur- 
pose of Congress to exclude from the operation of that act a 
title of this description. Now, I have two answers to make to 
that: F\rst, that all that that section in the act provides, is 
that- upon the claims being confirmed, a patent shall issue. He 
assumes that it is to issue in the ordinary form, because there 
is no provision under the laws of the United States, passed ante- 
cedently to the Act of 1851, for the issuing of any other kind of 
patent; and as the patent in an ordinary form, conveys, it is 
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claimed, the fee simple in the land, it never could have beea 
tended by this act — which provides for a patent— that a mining 
title should be confirmed, because a patent of that descripti 
would give more than is necessary for the secuj'ity of a 
title. 

Now, it must be very clear that the treaty covers a title of 
the miner in his discovery. If we are right as to this property 
title claimed to mices, you are to construe the Act of 1851, so 
as to make it embrace this case as well as every other case in- 
volving claims to real estate. And when the sections of the 
act which precede the particular section upon which my brother 
relies, construed by themselves, would cover a mining title, as 
well as any other title, when you come to consider the meaning 
of the subsequent section in relation to a patent, which upon 
its face does not provide that it is to give a fee simple, but 
. merely directs that a patent shall issue to the claimant, you are 
then to say that secures only such a title in lands as has been 
confirmed to the claimant, whether it be allodial, fee simple or 



The other answer to that, is this: The Court have nothing 
to do with the execution of that provision stated, which 
relates to the issuing of a patent ; nothing whatever. Your 
duty is devolved upon you by force of the eighth sec- 
tion. That duty is, that upon any claimant presenting to you 
a title, derived from Mexico, to any interest — as we con- 
strue, to any land embraced within the treaty of cession, — you 
are to confirm it. If the Legislature of the nation, in that par- 
ticular act, have not provided a means by which some other 
documentary voucher of that title is to be issued, as a patent 
for example, they will provide for it hereafter ; and the claim- 
ant will stand upon the title which he will have by force of 
your confirmation, your decree. Nothing can be plainer than 
that. And if we are right in the construction we give when 
we claim that the act before you covers this description of pro- 
perty, then it is perfectly evident that, if Congress have not 
provided a mode by which that title, when confirmed, is to be evi- 
denced by some documentary evidence in Washington, it will 
be the duty of Congress hereafter to provide such a voucher. 
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We say, in behalf of the claimant, that, whether such a voucher 
can be issued now or not, under that law, to give us such evi- 
dence of that title, we are satisfied to stand upon your Honors' 
confirmation of the title under the very words of the act giving 
you that authority to act upon and to confirm the title if jou 
think it a legitimate one. 

My brother upon the other side, now and before, and the 
dissenting Commissioner, seem to suppose that there was to be 
found in the decision of Chief Justice Taney, in the case of 
Fremont, a clear indication that in the judgment of that Court, 
mines are not involved. That, I submit to the Court, with 
sincere respect for the judgment of the counsel as well as the 
dissenting Commissioner, is an entire misapprehension of that 
part of the opinion of the Chief Justice. The case before the 
Court was one involving simply the right to the laud ; that is 
all. A grant had been made to Alvarado, and of that grant 
Colonel Fremont had become the assignee. His claim was re- 
jected by the District Judge, for reasons of very great weight. 
They were reasons supposed to be entirely destructive of the 
title, fatal to the title, ia the judgment of the several Judges of 
the Supreme Court of the United States, The Chief Justice 
took a different view. Amongst other objections, an objection 
m-ged by the District Judge, in his opinion below, to the con- 
firmation of that title, and taken by Mr. Attorney General 
Gushing in the Supreme Court — was this i That in Mexico 
there existed at the time of the cession to the United States, a 
right to the mines within the land granted to Alvarado ; and 
consequently that if a patent issued — as it was to issue, in the 
event of Alvarado's title being confirmed to Colonel Fremont 
as the assignee of that title — as there was no distinction in the 
United States between the land itself, strictly speaking, and 
the mine, Colonel Fremont as the assignee of Alvarado, 
would obtain more than Alvarado could have obtained, or 
Colonel Fremont could have obtained as that assignee, under 
Alvarado's grant from Mexico. 

The grantee of the land holds an interest in the land simply 
as such, for agricultural purposes. If there is found in this 
land included in the grant, minerals, those minerals belong 
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to the Government ; not by force of any contract between the 
grantee and the Government, but upon the ground that they 
are not under the laws of Mexico, transferred to the grantee, 
They remain still in Mexico, notwithstanding her grant of the 
surface. Well then, as Alvarado, if he had asked Mexico to 
confirm that {^rant, there having been no cession of the terri- 
tory to the United States, would not have obtained the mines, 
it was impossible to confirm the grant by the United States ; 
since the effect of that confirmation followed up by a patent of 
the United States, would be — there being no distinction as was 
alleged, between lands and mines in the laws of the United 
States — to transfer to Fremont as the assignee of Alvarado, a 
right to the mines, which were not transferred at all by Mexico 
by her grant of the lands. 

And there was, apparently, force in it. See what is done, 
may it please your Honors. The question is yet to be tried. 
Fremont is now in possession on the mines, under that con- 
firmation. He has got bis patent. But Mexico did not give 
him the mines. That is very certain. The grant from Mexico 
did not give him the mines. How does he get them ? He 
gets them, if he is entitled to them at all, by force of his patent 
from the United States ; and as that patent is issued simply to 
confirm what Mexico gave, it will be a question hereafter, 
whether those mines do not still belong to the United States 
by force of the cession of the territory from Mexico to the 
United States, at a time when Mexico, as between herself and 
Alvarado or all claiming under Alvarado, was the proprietor 
of the mines. That question will come up, I suppose, to be 
decided, I have a very distinct impression as to what the de- 
cision win he, but it is unnecessary to mention it now. 

Mr, Chief Justice Taney, speaking for the majority of the 
Court who coincide in this opinion, says (p. 165, 17 Howard) : 

In relation to that part of the argument which disputes Fre- 
mont's rights, upon the ground that his grant embraces mines 
of gold and silver, it is sufficient to say that, under the mining 
laws of Spain, the discovery of a mine of gold or silver did 
not destroy the title of the individual to the land granted. 
The only question before the Court is the validity of the title, and 
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whether there be any mines on this land, and if there be any, 
what are the rights of ike sovereignty in them, are questions 
which must be decided in another form of proceeding, and are 
not subjected to the jurisdiction of the Commissioners, or the 
Court, by the Act of 1851. 

That is to say, that when a claimant presents himself before 
the Commissioners and afterwards before this Court, asking to 
have confirmed to him a title granting lands simply, you can- 
not try the question, whether there exists in anybody else by 
title derived from Mexico — whether that somebody else be the 
United States, or an individual proprietor — a right to the 
mines as contradistinguished from the land. That is to be 
decided hereafter. It is no issue involved in this ease, as be- 
tween the United States and the claimant to title under the 
grant to lands ; because, whether there be mines or be not 
mines discovered, at the time of the grant or subsequent to the 
grant, is perfectly immaterial. The question submitted to the 
Court in such a case is. Is the grant of lands valid ; and upon 
that question, I read again the language of Chief Justice Taney, 



It ia sufficient to say that under the mining laws of Spain a 
discovery of a mine or gold or silver did not destroy the titleal 
the individual to the land ijranied. 

That is all that they did, may it please your Honors. They 
went on to confirm the grant of Alvarado. Why they made 
it, what were the objections. to the validity of that grant in 
other respects, how far they bear on the ease — I shall have 
occasion bj-aud-by to examine ; and I refer to it now to estab- 
lish what I think is true, that my brother on the other side has 
misapprehended the opinion of Chief Justice Taney in that 
ease. If there had been title derived from Mexico by Castillero 
or anybody else under the mining laws of Mexico, then that 
title must have been respected, because the Supreme Court say 
in the passage from which I- have read you (16th Howard): 
"By the ordinances of 1783, in force, such a title as that was 
property, alienable, devisable, inheritable, and responsible for 
debts." 
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Why, this grant of the Mariposa region, including the im- 
mense mineral wealth which has since been discovered, which 
startles or rather surprises everybody, was not known at the 
time when Colonel Fremont bought, not even known to him- 
self. The enterprise which he has exhibited in common with 
almost all the inhabitants of California, has brought Nature's 
secret to light. Whether he is to have the benefit of that dis- 
covery which be is now practically enjoying (and which I 
trust he may ever enjoy), will depend upon what are the laws 
as between the grantee of the lands secured in his title by force 
of a patent issued under the Act of 1851, and anybody who 
shall attempt to get a title to the mines by any other proceed- 
ings. The question, as your Honors may have seen, if yon at- 
tended to it in this bearing, has been met by anticipation of the 
authorities at Washington. The Commissioner of the Land 
Office acted, of course, upon the authority of the Executive 
Government in the instructions which I read to you just now. 
It is stated that, however true it is that the mining laws of 
Mexico, in respect to mining titles, are to be respected when 
there is a title derived under those laws anterior to the ces- 
sion, yet such laws as are inconsistent with the existing policy 
of the United States as evinced by present legislation, are not 
to be regarded. You are, therefore, not to regard any de- 
nouncement or attempted denouncement, any registry or at- 
tempted registry to procure a title to the mines, as against the 
United States or anybody else in contradistinction to the title 
to the lands. 

We give but one title under the laws of the United States. 
We grant hut one title in the absence of particular legislation 
directing a different kind of grant. The title we give and the 
title wo grant, without such special legislation, is a title to the 
land and everything in it, be it minerals, or be it clay, or sand, 
or anything else which constitutes the laud. 

So that I think it very clear, may it please your Honors, 
that there is nothing in that opinion, that part of the opinion — 
if there be anything anywhere else in the opinion— which bears 
on this part of the argument, which assists to the conclusion which 
my brother on the other side of this case desires you to come. 
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A word or two made in relation to the validity of the title, 
or rather in relation to the character of the estate obtained by 
the title, and I shall have done with this branch of the argu- 
ment. 

"Why, so far from its not being considered as property, it wS3 
the preferred property in the estimation of Mexico. She lived 
by it. It was one of Nature's staples. , It took the place of 
American cotton, tobacco and grain. To us the earth yields its 
fruit which enters into the immediate wants of man for susten- 
ance. It is the instrument, the means of wealth, because it 
produces money where there is a surplus. But with Mexico, 
her mines were valuable as being, so to speak, the granaries of 
gold and silver; and the value of these gold and silver miner- 
als was important in the estimation of her interest and her 
glory. To promote both, and to beneficially develop the gold 
and the silver, she cherished the discovery and the working of 
quicksilver mines. Is it possible, may it please your Honors, 
that when that was her policy, when her policy depended upon 
individual enterprise which she had no means of advantage- 
ously carrying on herself, that she would be close or pareimoni- 
ous in holding out inducements for such discoveries ? These 
secrets of Nature were hid in her mountain ranges, stretching 
from one end of her territory to the other. Her valleys, her 
rivers were supposed to be the receptacles of this treasure. 
How are they to be discovered? By individual enterprise. 
How is that individual enterprise to be obtained 1 How is it 
to be promoted ? By holding out to the individal engaged in 
the work the prospect of gain. How is that done, according 
to her laws ? " Make the discovery and we pledge the honor 
of the nation that, that being done, if you will observe certain 
directions, in order to guard Mexico from any injury in any of 
her rights, or defeat in any of her hopes for which she desires 
the discovery to be made, you shall have for all time, undis- 
turbed as against us, "(iro^erty in the mine, which you can give 
to your children, appropriate to the payment of your debts, or 
give to anybody whom you choose," 

Well then, prima facie, we force an acknowledgment of our 
claims, without the -production of any particular authority, 
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■witbout going to these ordinances which my brethren on the 
other side have referred to witli so much ability, — which 
my brother Benjamin, with the aid of his clear digest, baa 
condensed in such a manner that your Honors, I am sure, will 
agree with me in saying that the whole law on the subject of 
mining, as far as the questions in this ease render it necessary 
to look at it, are so perspicuously presented that it is impossible 
to doubt that the presentation is right. If you doubted that, you 
have references to the admitted authorities upon such matters, 
by which you can easily and fully test the accuracy of the con- 
densed statement. I say that it is unnecessary to go there. 

The well known historical policy of Mexico, to be found in 
these archives, to bo found in general history, which almost 
everybody sees, which everybody certainly hears — if he has 
heard anything or listened to anything concerning the well 
known policy of Mexico, concerning her mineral wealth — 
leads irresistibly to the conchision that those who assist her 
in her mineral developments, could obtain under her laws a 
right to hold such mineral wealth to her exclusion, so far as 
her laws provide in the premises. So holding, it is in the dis- 
coverer's hands, peopeetY". 

Now, if the argument on the other side is sound, it would 
practically lead to this result. This whole title was consum- 
mated before the possession of the United States, and of course, 
before the conquest. It had gone through all the forms of 
Mexican jurisprudence. The whole Government of Mexico, 
and every man and woman in it, so to speak, recognized the 
validity of the title. The ownership was declared. Now 
$900,000 have been expended in developing it. It has carried 
joy through the whole of Mexico. But the development has 
cost this enormous espenditure. It has not yielded a dollar. 
I am now assuming a case ; it has not yielded a dollar. It is 
about to yield. The holders of the title to it, which Mexico 
not only never dreamed of questioning, but which she could 
not question without violating her own honor, were just about 
to enjoy the benefits of their discovery, of their disbursements 
to make the discovery practically lucrative, and beneficial indi- 
vidually as well as politically. Mexico then is forced by the 
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■United States — (becauae, in the language of Mr. Attorney Gen- 
eral, we made for her a most advantageoas treaty — we only 
got California, that's all — she may thank her stars that we 
did not get all of her territory I) — Mexico ia forced to come 
forward and repudiate her promise and her pledge. The Uni- 
ted States comes forward and saya : We know all about it, the 
archipes at "Washington communicated to us the fact that the 
mine was discovered. The value of the mine was known, the 
expenditures were known. We know that as against Mexico 
you would have been permitted to hold on to the property and 
the revenues until you had recovered the amount of your dis- 
bursements, as long as it remained a source of profit and as 
long as it might lawfully descend, in the manner of other 
property, to your successors; but Mexico has ceded this prop- 
erty to ua by a treaty which we say is advantageous to her ; 
and now you must get off this property. Wc will have the 
benefit of your disbursements — we, the United States of 
America. 

Mr. Peachy, (interrupting) — It was proposed in the Senate 
to devote the proceeds to the building of a Pacific Railroad. 

Mb. Johhson — It was^ 

Mb. Peachy — That ivas the proposition. 

Mb. Johnsojt — Well, I didn't know that anybody in the 
Senate had proposed anything like that I A great many things 
are jpfoposec^ in the Senate which do not strike everybody as 
the wisest plans in the world I A great many speeches are 
made in the Senate, that arc supposed to have some few intel- 
lectual defects 1 

[Order was commanded in the court-room, many of the au- 
dience manifesting a disposition for loud laughter.] 

Mr. Johnson— (continuing) — "But let that pass!" Of 
course, I don't mean to be personal. Present company ia 
always excepted. 
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It was proposed, you say, that the United States should take 
this mine, and with its revenues build a railroad from here to 
Texas 1 Why, what an honest operation that would be I 

Castillero and those who claim under him, Barron, Forbes & 
Co. (Eustace Barron !) and others, were the holders of the mine, 
and we ought to thank our stars that they were. If Mexico 
had not been aided by their means the mine must have 
remained what the &od of Natnreformed it in the beginning — 
nothing but an unexplored vein. Nobody could tell whether 
valuable mineral was there or not, except the Indians who 
occasionally roitge their faces with it ; in thaC respect anticipat- 
ing civilization. (Present company always excepted) 1 

[" Order " was again commanded in Court.] 

Now, may it please the Court, could the United States, with 
any propriety, or, I was about to say, decency, in the case which 
I have supposed, insist upon taking a mine developed by means 
of the wealth of Mexican citizens, uuder a treaty in which they 
promised and pledged their honor to observe all species of pri- 
vate property derived from Mexico ; knowing that by the laws 
of Mexico themselves, as between the private proprietor and 
Mexico, this property could not be appropriated to govern- 
ment use? Why, what does the treaty say ? It says that " the 
holders of property under Mexico shall have the like guaran- 
tees," I may not use the exact words of the treaty, but very 
nearly — "the like guarantees enjoyed by citizens of the United 
States." 

What are, amongst others, the guarantees furnished to citi- 
zens of the United States in reference to private property ? It 
shall not he appropriated for public use without full and ade- 
quate consideration paid before the appropriation. It is a prin- 
ciple now of universal justice, recognized by every free gov- 
ernment in the world, that private property cannot be taken in 
any other way, and cannot be taken at all except for a public 
purpose of a strictly legitimate character. The Government 
cannot take it from one individual and give it to another. The 
purpose for which it is to be taken is to be public. The indem- 
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nity to tlie full extent of tlie value of the property so taken, is 
to be paid by the public to whose purpose the property is about 
to be appropriated. 

Is it possible, then, may it please your Honors, that when 
they agree to protect, by all the guarantees known to the Con- 
stitution of the United States, private property existing by title 
derived from Mexico, by any kind of title legally derived from 
Mexico, on or before the 2d of February, 1848 — to throw 
around it all the guarantees that belong to individual property 
acc[uired here under the laws of the United States — that they 
can take it for any purpose, except a public purpose ; or that 
they can take it even then without first paying the entire value 
of it ? And your Honors would be bound afler such an attempt 
was made to issue an injunction to restrain the agents of the 
United States from touching the property. 

Mr. Randolph — Do you apply that doctrine to Berreyesa's 
ranch ? 

Me. Johnso:^ — I apply that rule of law to any property that 
is to be taken by the public for a public purpose. I do not 
know that the Attorney General intends confiscating Berrey- 
esa's ranch, or anybody else's ranch. He lets them stand un- 



All that I know, and all that I mean to say in this connection 
is, that this is "property " under the laws of Mexico, and inas- 
much as Mexico recognized it as proj>eriy, and that the territory 
comes into the United States incumbered with this interest as 
property which, according to the plighted faith of the United 
States, is to he protected by the United States, with all the 
guarantees thrown around any description of froperty by the 
institutions of the United States. 

I leave the subject, may it please your Honors — that branch 
of the argument. 

I referred yesterday, at about the close of the sitting of the 
Court, to a point of fact as to the grant of the two leagues ; 
and here is the original paper before the Court for inspection. 

Your Honors will see in what in Spain they call the rubric 
to the signature — a private mark which, as I am given to 
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understand, is common to all official signatures. Here it is, 
may it please your Honors— [holding up a paper] — here is the 
original. It has a stamp at the head of it, showing the char- 
acter of the paper. 

I have before me, of the date of the 24th of March, 1846, 
another document, professing to have been signed by Castillo 
Lanzas, of the authenticity of which there can be no doubt, 

Now, your Honors will find, by comparing the paper of the 
one with the other, that the paper is identical ; and, by look- 
ing at one or two other archives in evidence before you, you 
will find that the paper used at the time when this grant was 
made — as is proven not only by this grant, for the authenticity 
of this being disputed, we cannot rely ixpon that as any evi- 
dence to prove all the papers in the archives of about the same 
date — are identical. The paper used before this time, that is, 
the paper used in the previous year, and which was now ex- 
hausted, bears a different stamp. 

[Mr. Johnson hands the papers to the Court.] 

His Honor, Mr. Justice Hoffman, in giving his opinion in 
the Limantour case, very properly relied upon the difference 
between the paper to he found in the archives at the period 
when the gi-ant to Limantour professed to have been made and 
the paper upon which those grants were written. His Honor 
came to the conclusion — to which he was almost forced to 
come — that that fact of itself proved that the titles produced by 
Limantour were fraudulent, as contradistinguished from the 
genuine. 

Now, if the argument is a sound one — and no one can doubt 
that it is a sound one — it ought to operate both ways. If the 
difference between the paper in the Limantour case would lead 
you not only to doubt, but to come almost to the certain con- 
clusion, that Limautour's grants were fraudulent, the identity of 
the paper in the Lanzas grant with the paper used in the ad- 
mitted archives at the date of the Lanzas grant, should be 
equally conclusive evidence to show that the Lanzas grant is 
a fair and honest grant. 

The Government cannot use evidence of that sort merely for 
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the purpose of accomplisliing their own ends. If they invoke , 
the archives, as they did io that case, for the purpose of prov- 
ing that the particular grant in question was fraudulent, char- 
acteriaed in their hands as evidence of fraud, relying upon the 
difference of the paper when, in Jthat case, the archives are 
produced to tell a different story, to indicate wrong in the 
claim for title, it shocks all reason and all justice; it does vio- 
lence to all notions of right, to insist that we shall not, in this 
case, argue the truth of this title on a like basis — the precise 
Bimilarity of the paper in the case before us. 

But, may it please your Honors, there is other confirmatory 
evidence about which there can be, as I submit, no sort of 
doubt. We have archives here. There were local bureaus, 
local departments, acting under the authority of Mexico, here 
in California. The existence of these authorities became neces- 
sary in order to enable Mexico to carry out her policy here. 
Everything could not bo done in the City of Mexico. Local 
power has lo be given. "Who is to be dealing with the property 
belonging to her in California? In Caliibrnia there might be 
discovered mines of inexhaustible wealth, of immense import- 
ance to her own prosperity. Her laws required that certain 
forms should be gone through with before individual titles 
could be secured in such mines, for her protection as well as 
for the protection of the grantee. She has two things in view: 
first, to encourage the discovery of mines ; secondly, to protect 
her own interests therein. In order to do both, she must have 
in the locality where the property may be discovered, authori- 
ties to superintend the execution of her laws, so as efi'ectually 
to promote the object of securing herself aa well as of securing 
to the discoverer the benefit of hi;* discovery. She had " Al- 
caldes." She had no other judicial ofncials here at the time. 

We maintain, whether correctly or not, youi' Honor's will 
decide, that at that time — because there was no other local au- 
thority holding a judicial power competent to carry out the 
mining laws so as to secure to the discoverer his mining title — 
the Alcalde possessed that authority. 

I assume now, in passing, that in that argument we are 
wrong. That makes no difference in the view in which I am 
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now bringing the matter before the Court. Everybody sup- 
posed he had, or at least there was nobody who had that 
power, unless he had it. Now, we show that Castillero pro- 
ceeded before that Alcalde with all these titles, so far as it was 
necessary to have in the archives here the evidence of their 
existence. Those are all proved by the production of the 
archives. Are they so proved ? 

Here we have, may it please the Court, the original papers, 
proved by witnesses, as I will show you in a few moments. 
Now, I assume this to be an original [holding up a paper.] There 
is between the fourth and third lines, at the close of the paper, 
an interlineation, ranning the whole width of the paper, coin- 
ciding in length with the lines of the paper. Who put it there ? 
Who put it there? We say, Castillero. When ? Whilst he 
was here. When waa that ? In 1846 ; on or before the 4th of 
April, 1846. Why ? We say that it must have been before 
the 4th of April, 1846 ; because, on that day ho went away 
and has never returned. The proof is, that this paper remained 
in the archives from the time it was there deposited until it 
was produced here. 

Now, we say that this is Castillero's handwriting. Is it ? 
My brother Kandolph says, that with all the respect he enter- 
tains for the judgment of Mr. Hopkins, he must deny the as- 
sertion that this ia Oastillero's handwriting. Now, as far as 
my brother Eandolph recollects, this handwriting is proved to 
be Castillero's only by the testimony of Mr. Hopkins, who 
says that he believes it to be the handwriting of the said Castil- 
lero. Mr. Hopkins thinks so: ho believes it. Well, that 
proves nothing, except Mr. Hopkins' opinion. He never saw 
Castillero write. He judges from a comparison of signatures 
of the same description, and of writings which he understands 
tQ be the writings of Castillero. Comparing what he presumes 
to be the real writing of Castillero with this interlineation, be 
is brought to the belief that that interlineation is in the hand- 
writing of Castillero. 

But that is not all : my brother had forgotten that there was 
other evidence. Turn to page 3069 of the Transcript. Hop- 
kins, in his certificate dated Sept. 27th, 1860, says ; 

7 
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And that I think tlie first page of aaid document is in the 
handwriting of Andrea Castillero ; and that the following in- 
terlined words, to wit — 

I won't read the Spanish that follows, for fear of shocking 
the classical earsof some of my friends, who fancy that they are 
particularly classical, so far as the Spanish is concerned, Mr. 
Hopkins quotes the Spanish, And what follows in this certifi- 



— Found on the second page of said document, between the 
sixth and seventh lines, counting from the bottom of the page, 
I think are also in the handwriting of said Andres Castillero. 

Now, if yoa will turn to pages 3042, 3043, you will find this 
stipulation, to which Mr, Randolph affixed his signature. It 
is dated the 1st of October, 1860. It was filed on the 4th of 
October, 

" It is further stipulated and agreed that M. G. Vallejo will 
prove the handwriting of, and the signature to Exhibit Oastillero 
No, -5." This is a letter from Andres Castillero to Alexander 
Forbes, dated January 14th, 1847. But this is not all, I am 
now dealing with the interlineations on this document which 
" is marked " Exhibit J, Y. No. 1, W. H. C," and the question 
who wrote them. The stipulation goes on : — " And it is fur- 
ther stipulated that General M. G. Vallejo will prove the hand- 
writing of Castillero in the parts of Exhibit J, Y, No. 1, W. 
H. C, which, in the written statement of E, C. Hopkins, he 
says he believes to be in the handwriting of said Castillero," 

Brother Randolph did not give any intimation at that time 
that he would not consider that to be true which was proven 
by General Yallejo, 

Me. Randolph — That is another matter. 

Mr. JoHNSOjr — "We told you at the time what we intended 
to prove. You were weak enough to sign this stipulation and 
we take the advantage of it. Of course the United States can 
say that our witness is not to he believed. But here is the agree- 
ment. We might have called up and examined General 
Vallejo. 
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Ma, Bandolfh — I would not have cross-examined liim. 

Me. Johnson — I think that that is doubtful. 

Mr. Bandolfh — I can refer jou to a number of witnesses 
whom I did not cross-examine. 

Mr. Johnson — That is better. Yon are obliged then to 
come to the conclusion that the proof was so strong that you 
could not contradict it or explain it, or, by any sort of hocus- 
pocus, get clear of it. 

Me. Randolph — Or get over or under it? 

Me. Johnson — Yes ; and all that sort of thing ! When I 
have a great many things to say and little time to say them in, 
I bundle them all up in — " and all that sort of thing." I don't 
think that it was altogether right to enti'ap my brother Ran- 
dolph in this way ; I don't wonder that he is disposed to make 
some complaint I 

Now a word or two on another point. 

These papers are all true. All that we say, is true. The 
mine was discovered. The mine was registered. It was reg- 
istered for the purpose of securing the title. It has been sold ; 
and the purchasers have bought and sold shares in it, upon the 
faith of that title. That which they have seen they believe. 
What have they seen ? What do they know occurred before 
the 2d of I'ebruary, 1848 ? It is discovered, denounced, regis- 
tered, and efforts were made in Mexico to secure a title. Dis- 
bursements are made in Mexico on the faith of that title. 
What does the United States do 1 We are now in a Court of 
Eciuity, in which the principles of equity are to govern. What 
does the United States know? 

Communications made by Mr. Larkin, an officer of the Uni- 
ted States, to Washington, tell that Government that Castillero 
is in possession of this mine before the United States dreamed 
of acquiring California by conquest ! I say, the proper repre- 
sentative of the United States here, in California, long before 
the treaty of the 2d of February, 1848, by which we acquired 
this' country, in his official communications, on file m Wash- 
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mgton, at tlie date of that treaty and long before, had informed 
our Government ihat Gasiillero was working this mine as its otvner, 
that he claimed to he its owner, that he had acquired a right, inter- 
est or title to it under the mining ordinances under the laws o/Mkc- 
ico, just as any one else acquired a right or title to a mine anywhere 
else in Meancan territoi-y ; and, moreover, that this mine was of 
almost incalculable value. 

Did Mexico interfere with his working, or deny his claim of 
ownership to this mine between the time of its discovery and 
the date of the treaty ? Oh, no ; that Government not only 
recognized and confirmed his claim of ownership, but also did 
everything in its power to encourage and facilitate his working 
this mine. And what does the United States now say with 
respect to such mining rights acquired prior to that treaty in 
New Mexico ? Our Government says, through its Commis- 
sioner of the General Land Office: " I do not interfere with min- 
ing titles acquired prior to the acquisition of the country ; they 
are beyond the power of the United States; I only interfere 
with those who attempt to get mines in the ceded territory un- 
der and by virtue of Mexican laws now no longer in force 
there, and contrary to the laws of the United States!" 

But, it is said, altliough Castillero may have had a title in 
point olfaci, he knew, or ought to have known, that he had 
no fully vested title in point of law, at the date of the treaty; 
and that although the United States knew at the date of the 
treaty that he had a claim or pretended title to this mine, they 
knew or believed that that title was not a complete legal title, 
la that to defeat the claim ? 

Your Honor, Judge Hoffman, in commenting upon a decis- 
ion of the Supreme Court, lays it down as a principle of law, 
too clear to be disputed, that where anything has ocCuixed be- 
fore the cession, before the conquest, constituting an equity as 
against the Mexican Itepublic, it creates, as against the United 
States, an inchoate title which is to be confirmed by his Court 
under the provisions of the Act of 1851, because he is directed 
to he governed by the principles of equity! 

And now the United States, with the knowledge of our dis- 
covery of this mine, of our working it, of our claim of owner- 
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sliip under Mexican laws and usages, with the knowledge that 
Mexico permitted and encouraged all tiiia — as is proved by 
their own archives at Washington, proved by the archives of 
the State Department, whose special function it is to negotiate 
treaties — the Attorney General, now, speaking in the name of 
the United States, with a knowledge of that fact, wishes to 
stand, — not upon the treaty but upon words in the projet of 
the treaty which were stricken out by the United States, or 
upon the words of the Mexican Commissioners who negotiated 
that pry'et of a treaty, saying that no grants had been made 
subsequent to the 3d of May 1 

It is to be supposed that the contents of these archives were 
known to the officers of our Government who were charged, 
with negotiating and ratifying that treaty. And with this 
knowledge, what did they do with respect to this tenth section? 
They struck it out, thereby saying, that if any grants had been 
made subsequent to the 3d of May, sacli grants were to be put 
upon the same footing as if no such .assertion had been made 
by these Mexican Commissioners. What faith did tliey put in 
the assertions of these Mexican Commissioners? Did they 
attempt to limit the honor and good faith of the United States 
towards private persons by any stipulations based on these as- 
sertions ? And Mr, Marey and Mr. Cass, have they attempted 
to bind Mexico by this rejected part of t\i\s'projel of the trea- 
ty ? Did they attempt to hold Mexico to an account for erro- 
neous statements of her Commissioners— statements which iliey, 
from the evidence in their own offices, knew to have been er- 
roneous ? They were honest men, may itjplease the Court. 
Great men were they ; and what is still better; honest inen — men 
alive to the honor of their country I 

Again, suppose these Commissioners had stated what they 
knew was untrue ; should their false statements operate to de- 
fraud Castillero, and those claiming under him, of their rights 
in this mine ? Why, there is not a Court of Equity which, as 
between individuals, would not at once declare that a party 
standing in relation to property of this description in which 
the United States stand, according to the evidence here offered 
by the United States, had no right to interfere with Gastillero's 
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title, which ■would not, by injunction, prohibit such a private 
party from attempting to interfere with such a title. 

"Whatever," in the language of Mr. Justice Baldwin, in 
pronouncing a decision in another case in the Supreme Court: 
"whatever," in the language of Mr. Justice Hoffman, in pro- 
nouncing his decision in several of these land cases, " has oc- 
curred in the ceded territory prior to the cession, binding the 
conscience of the antecedent sovereignty, binds us." 

God forbid, says Mr, Justice Baldwin, that the conscience of 
the Eepnblic is not as pure as the conscience of a Monarchy! 

I might, therefore, as far as tlie exigencies of this case are 
concerned, surrender to the objections to the legality of that 
.title,— admit that the whole proceedings are illegal. Mexico 
had no right to rely upon that, may it please your Honors. 
We went upon it, believing that they were correct, Mexico 
told us by her own conduct that they were correct. The con- 
duct of the Alcalde, giving us judicial possession, was affirmed 
in all its parts. She granted to us two leagues, congratulated 
her people that the mine had been discovered and was about 
to be developed by these very men, and represented it to the 
Congress of Mexico. It carried joy, as far as such a diseoTery 
could, to every public man in the State. She never has at- 
tempted to forfeit it. 

And what says the Supreme Court of the United States, in 
the case I read your Honors yesterday for another [purpose? 
(Case of Possatt, 21 Howard) : 

The object of this inquiry was not to discover forfeitures or to en- 
force rigorous conditions. The declared purpose was to authen- 
ticate titles, and to afford a solid guarantee to rights. 

If Mexico had a conscience, which prohibited her from en- 
forcing forfeitures, it is not the purpose of the United States 
to do that which Mexico would have been ashamed to do I 

And yet that ia precisely what the United States are now 
attempting to do. What ia my brother's objection, amongst 
other things, to the validity of this title ? That it is not vested. 
It is not a case of forfeiture, he says ; it is a failure to fulflE 
the conditions by which the title itself is to vest originally, 
conditions precedent. I illustrate it by applying hia argument 
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to part of what has been done. In order to secure a full de- 
velopment of the mine, yoa say that it really ia to be worted, 
and that the public is to get the benefit of it. It is made the 
duty of the local oiBeer, before he grants juridical possession, 
to see that the well, which the law prescribes, is of certain di- 
mensions in width and depth. The width is prescribed, as is 
the depth. Now, the argument of my friend on the other side 
is, that that well must first exist before the title can vest. 

Me. Kandolph — The ordinances say so. 

Me. Johnson— I will admit that, for the sate of argument. 
But what else do they say ? They say they constitute as their 
representative an ofScer to pass upon that question. How 
deep is it to be ? So many feet, — say thirty feet, and about four 
and a half wide. Who is to pass upon that, as between Mesico 
and the claimant ? Castillero presents himself and says : I have 
a well thirty feet deep, and four and a half feet wide. He takes 
the Judge — the umpire to pass upon it, as between himself and 
the Government — and that umpire decides that that well com- 
plies with the ordinances ; that it is thirty feet deep and four 
and a half feet wide ; and he gives him juridical possession. 
Some busy, prying body who wants to get the mine there- 
after, after we have gone into possession of the property on 
the faith that we have got the title, because it has been determ- 
ined by the proper officer that we have complied with that 
part of the ordinances, goes up on that mountain, puts down 
his measuring rod, and finds that, instead of being thirty feet 
deep, it is twenty-nine feet eleven inches, and that it fells short 
one inch of the width required. What a chance there is for a 
fortune 1 There is a failure to dig out an additional inch ! 
"Well, who is to try that ? Why, the man who relies upon the 
judgment of the Alcalde — Castillero, for example, in this case 
— will be very apt to believe that the Alcalde has measured 
that correctly. The question is brought before your Honors, 
or some other judiciary. I will imagine the present contest- 
ants to be the men. Justo Larios orLaurencel — {I don't want 
to say anything against him; I am afraid it might get to Mont- 
gomery street. What I say of him, I wish to be understood 
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as said in a whisper) — tries to denounce the mine — to get tlie 
title to the mine ; and there is a contest between him and Oas- 
tillero as to whose ia the mine. Castillero comes and says — 
Why, it is mine ; I say it is thirty feet deep and four and a 
half feet wide. The Alcalde has said so ; I acted on the faith 
of that — on the faith of the judgment of the Alcalde. But, 
your Honors say, that won't do. It miist depend on the "fact." 
And then we want a survey, and you;- Honors are asked to 
go to the mountain and plunge down and see for yourselves if 
an inch is wanting; and just as yon discover the omission of 
an inch, just so will you decide that the title is in Castillero or 
the man contesting it ! 

May it please your Honors, the very moment it is ascer- 
tained that the object of the provision transferring the author- 
ity to the Alcalde, is to transfer it to him as ^judicial authority, 
his judgment is conclusive. It cannot be coitoeraJ??/ inquired 
into. How is it to be directly inquired into? If the question 
thereafter arises as between the denouncer or register and the 
Government, and the Government think it is material that the 
ordinances should be complied with in reference to the well to 
the letter, why, they will refuse to confirm what has been done. 

But in this case they confirm, provided you believe their 
archives. They sanction the juridical possession. They make 
the grant ; they approve the conduct of the Alcalde ; and 
their attention was specifically called to it by Castillero him" 
self. He had been given three thousand varaa. The authority 
of the Alcalde to make a grant to that extent did not exist. 
It was necessary therefore to get a sanction to what had been 
done from the Government itself. That was done, as we say, 
so that the action of the Alcalde, involving all the principles 
in which the legality of that action is called in question now, 
was brought before the Supreme Government, passed upon by 
the Supreme Government, and confirmed by the Supreme 
Government. What right has the United States, who have 
derived title from Mexico after that confirmation, to go behind 
that confirmation, and hold that she will not be bound — al- 
though she had no right to say anything upon it at the time — 
is satisfied that the judgment of the Alcalde upon 
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the disputed point, and the judgment of the Supremo Govern- 
ment of Mexico, afterwards, were erroneous ? 

Now, may it please your Honors, I have wearied you much 
more than I could have wished, and I conclude this part of the 
argument, therefore, with saying that, looking to the evidence, 
as far as I have examined it, written or oral, the mine was dis- 
covered; the mine «ias denounced ; the mine was registered ; 
the title to the mine was granted by Mexico in all the forma 
of her laws, as applicable to the grant. Two leagues were also 
granted. 

But there is, as it is supposed, in the rec-ord evidence to show 
that all these title papers are "forged, fraudulent, fabricated, false, 
and antedated ; null and void, and of no effect whatever." I 
should like to know who prepared that bill, I should consider 
him a professional curiosity. I am sure it was not done here. A 
gentleman who puts so many interrogations would not be found 
repeating so much as that bill does I 

Wow, I have a word or two to say in relation to the fraud 
supposed to be established by these letters. 

Who is the man that brings it forth to the light of day ? Jas. 
Alexander Forbes. Who is he? Who would believe Mm? 
Not I, says my friend Mr. Randolph. 

Me. Randolph: — Not his own statement. 

Mr. Johnson — Not his own statement I Much more likely 
to believe it was untrue because he said it! Wei!, he (Ean- 
dolph) surrenders him to our mercy ; and he has received it. 
I do not propose to extend it any further. He is not to be be- 
lieved. So much I suppose I can say on the authority of the 
counsel for the United States, Nothing, therefore, is to he 
credited at all, as hearing upon the question which I am now 
to discuss, but Ms letters, and the letters produced by Mm, 
coming from Alex. Forbes, Barron, Forbes & Co., or William 
Forbes. 

Now, what 13 the question? Are the title papers upon 
which we rely now, and upon which we originally relied, 
" false, forged, fabricated and antedated ?" How many frauds 
were contemplated by James Alex. Forbes — ^how the propoai- 
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tion to perpetrate tliem was listened to by anybody connected 
with the mine — is perfectly immaterial to the question before 
your Honors, except so far as that fact bears on the integrity 
of the papers upon which we rely. 

I might as well state the law hefore I proceed to the facta. 
I have not the original case before me, but it is to be found 
in 4th Peters, pp. 295-310. Mr. Justice Baldwin, giving the 
opinion of the Court in the case of United States vs. Arre- 
dondo (6 Peters, page 716), declares them to be incontrovertible, 
and repea'ta them at length : 

First. That actual fraud is not to be presumed, but ought to 
be proved by the party who alleges it. 

Second. If the motive and design of an act may be traced to 
an honest and legitimate source equally as to a corrupt one, the 
former ought to be preferred. This is but a corollary to the 
preceding principle. 

Third. If the person against whom fraud is alleged should 
be proved to have been guilty of it in any number of instances, 
still if the particular act sought to be avoided be not shown 
to he tainted with fraud, it cannot be affected by these other 
frauds, unless in some way or other it be connected with or 
form a part of them. 

Now, I refer your Honors to an opinion pronounced by the 
Supreme Court at the last term— to be found in 22 Howard, 
page 315 — in the case of the United States vs. West, conducted 
by my brother who is before me, in behalf of the claimant. 
The Attorney Greneral of the United States got it into hia head 
that a title, fair and valid as against the United States by title 
derived from Mexico, became forfeited to the United States by 
reason of a fraudulent attempt afterwards to include within 
that title more land than the title itself embraced. The Su- 
preme Court say the fraud was proved beyond all doubt ; yet 
they tell us this : 

We have only to observe that the fraudident attempts to en- 
large the grant were made after California had been ceded to the 
United States, and though the proof of it is undeniable and was 
an attempt to defravd the United States, that cannot take away 
from the wife and children of West their claim to the grant 
which was made to him before California had been transferred hy 
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Kow I proceed, may it please your Honors, to inquire if 
there is in the evidence of those letters anything to lead the 
judgment to believe that this title upon which we stand was 
forged. 

Let us take up some of these letters. 

The letters of Alexander Forbes produced by James Ales, 
Porbes — not willingly, for he was terribly distressed when they 
were produced against his will I — commence at page 382 of the 
Transcript. I have not time to read all. The first letter is 
dated May 11th, 1846, and speaks of the mine, saying: 

If quicksilver mines of value are discovered, it would be of 
immense interest for Mexico, as, owing to the scarcity and high 
price of this article, the poorer silver mines of Mexico cannot 
be worked. 

We will 'pass over the other lettera'^till we come to those 
which are supposed to contain the evidence of fraud. James 
Alex. Forbes says — and your Honors will find it at page 391 
— that he left at Topic with Alexander Forbes, a memorandum 
of the documents which he thought ought to be obtained. He 
says he left that in May, 1849. 

What are those doeumenta ? (Page 391) : 

Memorandum of the documents which Don Andres Castillero 
will have to procure in Mexico : 

Mrsl. — The full approbation and ratification by the Supreme 
Government of all me acts of the Alcalde of the District of San 
Jose, in Upper California, in the possession given by the said 
officer o/"t^e ^wicfeitoer ms-'rae situated in his jurisdiction to Don 
Andres Castillero in December^ 1845. 

That admits the existence of the original paper. He thought 
that of itself would not be sufficient, that there ought to be ob- 
tained a false approbation and ratification of that paper by the 
Supreme Government. What else does he want ? — 

/Second. — An absolute and unconditional title of two leagues of 
land to Don Andres Castillero, specifying the following bound- 
aries : on the north by the Jaads of the raacho of San Tincente 
and Los Oapitancillos ; on the east, south and west by vacant 
lands or vacant highlands. 

Third, — The dates of these documents will have to be ar- 
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range(5 by Don Andres; the testimony of them taken in due 
form, and besides eertifled to by the American Minister to Mex- 
ico, and transmitted to California as soon as possible. 

Now I pass by the inquiry, whether that memorandum was 
left there or not. I have no idea that it was ; bnt I admit it 
was, for the sake of argument. How does that prove that those 
papers we rely on here were not genuine ? He (J. A. Forbes) 
■wanted others ; 'why, you will see by-and-by. And he sug- 
gests what others he did want. The first was one emanating 
from the (jovernment of Mexico ifoe^ fully proving and ratify- 
ing what the Alcalde had done in 1845. Well, he had done 
what the denouncement and registry proves he had done. He 
had given juridical possession; he had attempted to transfer 
to the discoverer of the mine 3000 varas. What else does be 
want ? 

There had been, as we say, a grant of two leagues before the 
date of this memorandum. What was that grant upon its 
face? To whom was it directed? What has been done by 
the party to whom it is directed? It was a grant of two 
leagues ; directed to the Governor of California, who was to 
put the grantee in possession of the two leagues. And there 
was an impression, that, standing by iteelf without any action 
on the part of the Governor of California delivering possession 
of the two leagues, it conveyed no title. But there was a place 
where a title could be obtained ; that place was Mexico. The 
Supreme Government, at the date of that grant, had the au- 
thority to convey. They purposed to convey. Their convey- 
ance was such a form that it did not (as he thought) operate as 
a conveyance ; and now the property having passed, or being 
about to pass into the possession of the United States, it cannot 
be carried out as the Government of Mexico designed. What, 
then, do I want, says James Alex. Forbes. What he wants 
admits an antecedent grant, as your Honors will see on 
criticizing the second clause of the memorandum : 

An aisoluie and uncondiliona? title of two leagues of land to 
Don Andres Oastillero, specifying the following boundaries — 

What "two leagues of land?" The two leagues of land 
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contained in the dispatch of Castillo Lanzas, made on the 23d 
of May, 1846. That was a grant in colonization, a conditional 
grant. 2'Aa( was not an " absolute grant." It looked to the 
oeourrenee of something to be done thereafter, in order to give 
title to the land granted to the grantee. "What jou must 
have, muat go back and be dated at the time that supposed 
conditional grant was made. You must get from that Govern- 
ment a grant upon its face of the two leagues now held under 
a form of grant. You must get a grant, which upon its face 
shall be absolute and unconditional," That is what he wanted. 

But that is notall. The criticism which I am about to make 
on the letter I am about to read, will be ec[ually applicable to 
other letters with which I will not fatigue .the Court. 

"We produced the letter of May 5th, 1847; which your 
Honons will find at page 842. Why we produced it I will tell 
you in a moment. It is a letter from James Alex. Forbes, and 
its authenticity is not doubted. He admitted it himself What 
does he say in it? 

I have done everything that I possibly could do for the 
advancement of your views in this undertaking, and have 
communicated to Mr. Walkinshaw all the information relative 
to the necessary measures that must be taken in ordtr to pre- 
clude the possibility of suffering an intrusion by the Americans, 
or by any other persons who may find a pretext for litigation, 
and 1 now lay before you my views, that you may see the ne- 
cessity for immediate action. It is of the most vital importance 
to obtain from the Supreme Government of Mexico, a positive, 
formal, and unconditional grant of the two sitios of land conceded 
to D. Andres Gastilhro — 

When conceded? Before the date of this letter of the 5th of 
May, 1847. What concession had been made? What is the 
date of the concession ? The concession made by Castillo Lan- 
zas, dated 23d of May, 1846 : 

— " of the two aitios of land conceded to D. Andres Castillero, 
according to the decree appended to the contract " — [which was then 
before him, and, he had evidence of it] — "and also an unquali- 
fied ratification of the juridical possession which WAS given of the 
mine hy the local authorities of this jurisdiction, including, if pos- 



>v Google 



sible, the three thousand varaa of land given in that possession 
as a gratification to the discoverers," 

That is precisely what the juridical possession attempted 
to do. 

The documents should be made out in the name of J). An- 
dres Castiilero and Socioa. I think that it will not be difficult 
to obtain these documents, on making known to the Supreme 
Government that this Departmental Government is completely 
"acefalo," in consequence of which the possession 0/ Ike twositios 
ordered to be given by the dispatch of Seiior Oaatilh Lanzas has 
not been obtained, and cannot be obtained, nor even mentioned 
without imminent risk of opposition on the part of the Ameri- 
can Government in this Department, It is indispensable that 
the title and ratiiication of possession should be of the date of 
the decree of Seiior Lanzas. 

Now, stopping there, is it not palpable that he was finding 
fault, suggesting doubts as to this title, not upon the ground 
that the title which we now produce was not fairly obtained, 
but because, although fairly obtained, it had not positively 
passed title ? 

First. Because upon the face of the Lanzas grant the title 
was made to be dep&ndent upon the subsequent delivery of 
possession, as a condition precedent to the vesting of title. 

Second. Upon the ground that the grant of the Alcalde, by 
whom the juridical possession of 8000 varas was given as a 
gratification to the discoverer, was defective because of want 
of authority on the part of the Alcalde to make any such grant. 

Go to Mexico 1 These papers are genuine. I admit that ; 
nobody can doubt that, I have in the contract of ratification 
now before me, evidence of the Lanzas grant. I know it was 
dated on the 23d of May, 1848. I know the Alcalde had given 
juridical possession in December, 1845. I know all that. But 
such is the condition of the Government here, that won't do. 
The Government here is completely " acefalo ;" and because 
it is so, possession is not to be obtained of the two leagues con- 
ceded by the Castillo Lanzas decree, cannot be obtained, and it 
will even be dangerous to mention that there exists, in fact, 
any such dispatch. Go, therefore, and if you can, get theGov- 
ernment to give yon instead a " positive, formal and uncondi- 
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Clonal grant" of the two sitios. Also, if joiican, get an tmqvial- 
ified ratification of the juridical possession which was given of 
the mine and the 3000 varas as a gratification to the discoverer. 

Then he suggests what will be necessary to eecare the titles. 
And he goes on further : 

With respect to the ratification of the contract between your- 
self and Mr. Macnamara, for the habiUtacion of the mine, as 
promised hy Don Andres CastiUero, I, as attorner or procura- 
tor of the two Eohles, send that document, in which I ratify 
(in their name) the contract^ and make allusion to the privileges 
conceded hy the Mexican Government to the owners of quick- 
silver mines ; for, in lieu of those privileges, it was expressly 
stipulated by Don Andres Oastiilero and his socios, that they ■ 
should all participate in the two sidos of land to he asked of the 
Departmental Government. 

Now come to the next letter ; to be found at page 844, This 
is dated October 28th, 1849 : 

I have been detained here until the present moment, occu- 
pied in carrying out the arrangements explained to B., F. & Co., 
m my letters to them of yesterday's date, and to which I beg 
to refer you. My reasons for purchasing the land of that part 
of the farm of the Berreyesas which I pointed out {to Mr. 
Alexander Forbes and yourself) on the map of New Almaden, 
are : First Because I fear the destruction of some important 
papers of the original regtstry of the mine, and which I oelieve 
will be effected, or, that on those very docimients of registry a 
question will arise as to the legality of the possession ; Second. 
Because no posterior grant of the Q-overnment could authorize 
the occupation of the land of the Berreyesas, on which the 
mine is declared to be situated in the original espediente of 



Then he admits ihe original espediente of registry ! 

Third, Because I am convinced that "Walkii^shaw and his 
party have endeavored to make the purchase of the land, fear- 
mg that the denunciation will prove fruitless, in all of which 
cases they will come forward as the owners of the land com- 
prising the mine and hacienda. Therefore, it is of great risk 
for me to disregard the claims of the Berreyesas, and to set up 
a dispute upon boundaries, when I am uncertain as to the pro- 
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duction of the documents Iield by Walkinshaw, and of tlie 
validity (in the accursed Courts of this country) of the original 
registry of the mine. 

He meant State Courts, I suppose. 

Mr. Randolph — He raeaut the "accuraed Courts" of 1849. 

Me. Johnson — It applies as much now, as then, I suppose I 
Now to page 840. 

I now desire to call your attention to the following important 
"-"-- la order to secure the possession of (Ae land which was 



granted to Castillero and his associates upon the mining p 
of Nevj Almaden, you must bear in mind that that document -nbib 
not recorded in this country, but that it remains in the handa 
of Walkinshaw ; that in all probability it will he destroyed, if 
it has not been destroyed already. That in view of these facta, 
and the deep plans laid by Walkinshaw, it behooves you to 
obtain from the Supreme Government of Mexico, the full and 
positive grant of the two sitios of land upon the mine of New Al- 
maden, under the date of the order to CastilUro from Castillo 
Lanzas, bearing in mind that this grant must express the entire 
approbation of the Supreme Grovernment of the concessions 
made by the heal authorities, or Alcaldes, of the District of San 
Jos^, of the original grant or registration of the mine. 

I have not time nor strength to give all these letters. There 
are various other letters which bear the same interpretation, and 
nothing else. 

My friend, Mr. Eandolph, suggested the other day that the 
letter, to which I am about to advert now, could not have been 
produced in consequence of what was made known to Forbes ; 
because a copy of that letter is proven to have been in the 
possession of Mr, William E. Barron about the 1st of July. 
Now the facts are these. Forbes is examined first on the 14th, 
and consecutively to the 19th of December, 1857, (page 433 to 
490). At that examination be said over and over again, that 
he had no knowledge of a grant from Castillo Lanzas, nor of 
the other papers on which we rely. His object was to show 
that the very grant on which we are relying now, came into 
existence afterwards; that it was "false, fraudulent, forged and 
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fabricated." My brother, wlio conducted tbe cross-examination 
on tbe part of the claimant, produced this letter at the exam- 
ination, and asked him if it was a genuine letter — one written 
by himself on the 14th of July, 18i7. And that letter on its 
face deals with the grant of the 23d of May, 1846, (Castillo 
Lanzas grant) ; admits it. On page 541, you will__find that let- 
ter. Let me read a word or two from it: 

I have the pleasure to communicate to you, that up to the 
present time nothing has occurred to affect the quiet occupation 
of the mine of Almaden. * * * * I ^aa presented yes- 
terday with a splendid specimen of quicksilver ore, from a spot 
within or n^ar ike limits of the two leagues conceded to CastiUero 
and socios, * * limmediately had an interview with the dis- 
coverers, and informed them that if any such vein did in reality 
exist -without the limits of die two leagues, and documents would 
be manifested of the denunciation, I was ready to enter into a 
contract in the name of the company of Almaden for working 
the vein, but that I could not permit any claim or operation 
to be entered upon, until the land should be measured. 

That is to say, until the two leagues should be measured. So 
that in this letter he made the admission that, on the 14th of 
July, 1847, he knew there was a grant of two leagues of land 
made to CastiUero and socios, which is the, Lanzas grant. He 
was called up, and that letter was presented to him, and he 
tried to get clear of the discovery. He said, on the original 
examinations all he intended to say Vfus, that he had not seen 
the original papers ; that he never meant to deny that he had 
seen copies of the grant ! A very intelligent and acute man, 
as evidenced from his examination 1 

We called him again on the 30th of July, 1858. The exam- 
ination will be found on page 837. We produced to him other 
letters; one dated May 5, 1847, And that letter of the 5th 
of May, 1847, was not more fatal to the truth of his testimony 
as given ou the original direct examination, than was the letter 
of the 14th of July, 1847. The letter of the 5fch of May, 
1847, entered more into detail ; that is all. 

Well, that whole theory was at an end ; that whole scheme 
is blown up. The conapiraoy — or call it by whatever term you 
think proper™ had failed, and promised to fail absolutely. The 
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production of hia letter of the 14tli of July, 1847, told him 
that the claimants were in possession of evidence damcing to 
the truth of bis own story, and fatal to his own reputation. 

He had sworn that he had no knowledge of a grant. The 
letter of the 14th of July recognizes a grant aa situated upon 
the mining possession ; for, upon the faith of the grant he ad- 
monished those claiming under the Cook title not to interfere 
with that particular mine until ifc was ascertained whether it 
was outside or inside the limits of the concession made to Gas- 
tillero by the Lanzas grant. 

Well, when he comes up again, with that letter before him, 
he/orgetB the letter of the 28th of March, 1848. That letter 
you will find at page 864. 

The letters which he had sold to Laurencel before, and for 
which he had received from Laurencel $20,000, all looked to 
the obtaining of papers from Mexico. He stated that there 
were no such papers in existence as the papers which we pro- 
duce now, and upon which we rely for title. We prove to him 
by his own letter of the l4th of July, 1847, that, as far back 
as July, 1847, he admitted the title papers upon which we rely 
without any question ; that he held the property by virtue of 
them. 

It was evident, then, may it please your Honors, that the 
title could not have been manufactured in consequence of his 
suggestions made in 1849. 

And then he manufactures this letter of the 28th of March, 
in which it is said for the first time, and the only time, that 
the documents procured by Castillero in Mexico were all ob- 
tained long after the occupation of California by the Americana. 
This is dated in March, 1848. The letters of 1849 were utterly 
inconsistent with the truth of this statement. 

He produces a copy of a letter from Alex. Forbes, in which 
he mentions aa a reason why he would not give as much as 
was asked for some additional interest in the mine : — " that in 
fact, the documents procured by Castillero in Mexico, as his 
title to the mine and lands, were all obtained long after the oc- 
cupation of Oalifornia l-y tlie Americans." 

That is not referred to anywhere in these letters, may it 
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please your Honors, On the contrary, as I have just said, the 
letters which I have read, dateci in October and December, and 
all the other letters on the subject, are iaconsiatent with the as- 
sertion here apparently incidentally made, that all the papers 
on which we now rely \iQV% fraudulently manufactured. 

But there is another thing in that letter to which your Hon- 
ors' attention has not heen called, which demonstrates itself a 
forgery, and that is this. 

It speaks of a date in 1848, not supposed to be material to 
the validity of this title. His letters in 1849 suggested only 
that the papers he desired to obtain should bear the same 
date as that of the Lanzas decree ; that was all. Tliat date 
was before the occupation of the country by the United 
States. And here he tells us, he makes Alex. Forbes write 
to him. (Page 864) : 

The documents procured by Oastillero in Mexico, as his title 
to the mine and lauds, were all obtained long after the occupa- 
tion of California by the Americans. 

You may look in vain through this correspondence to find 
any suggestion that the date of the war was material at all. 
The war was not then supposed to operate upon the grants 
made after the war was declared. But the time this letter was 
forged it was considered material. I mean to say that on the 
28th of March, 1848, the question as to the occupation by the 
American army, as far as that fact might touch the validity of 
grants made by Mexico, was not considered material at all. 
The question had then never arisen. It first came up before 
Judge Hoffman several j&ars, afterwards. 

Mk. Randolph — Did the people think that these grants 
could be made after the occupation by the Americans ? 

Me. JoHNSON—Suppose that they did? I do not say that 
they could not. What sort of occupation was it? Did any- 
body know at the time of that occupation that it was the pur- 
pos2 of the United States to hold on ? President Polk said, 
— and he said it with great truth — that he was anxious to put 
an end to the war on any terms. He got just about as sick of 
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the war as Mexico did. If Mexico had waited a little longer, 
perhaps she would not have been compelled to part with 
California. However, this is out of the ease. 



Mh. Eawdolph— ^j'eji sahef 

Me. JoHnsok — Now it is clear as the sun, that the whole of 
this case demonstrates the integrity of the title papers upon 
which we rely ; and if, in point of law, these title papers con- 
stitute a claim which the Courts of the United States are to 
respect, because it is a claim which the Mexican Government 
would have respected, then we are entitled to a confirmation, 
absolute and unqualified, at the hands of this Court. 

I have, I believe, referred to all the matters material to the 
issues immediately involved in this case. 

If the Court will permit me, before I conclude, I desire to 
refer to a matter personal to myself. I wish to give expression 
to the very sincere gratification with which, in common with 
my brother (Mr, Benjamin), we have received the kindness of 
our brethren of the Bar, and especially the Mndnesa and 
civility of your Honors upon the Bench ; and, what was still 
more gratifying to us, your courtesies in sodal life. 

Mb. Bandolph— Do your Honors propose to continue the 
setting this evening ? 

Me, Justice McAllister — Do you wish to reply to Mr. 
Johnson ? 

Ms. Randolph — I feel that it is incumbent upon me to 
make some reply so far as I may be able to do so. I am very 
much fatigued, as I suppose the Court are. At the same time 
I dislike very much to ask anybody connected with this case 
to come back here on another day of the next week. If your 
Honors will set this evening I will go on with my reply — if so 
you prefer. 

Mr. JtrsTiCE MgAllistbe — I suppose that on Monday, 
— being the day before election — the Court will have to set all 
day to naturalize citizens. 
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Mh. Johnson — (Sotto voce.) "We have quite enough of 
them already, if their Honors please. 

Mb, Eandolph, (inquiringly) — I had better go on then 
this evening, sirs? 

After consultation the Court ordered an adjournment until 
Monday, at 2 p. ii. 
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